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THE RIGHT OF CHILDREN IN THE JUVENILE
JUSTICE SYSTEM TO INCLUSION IN THE
FEDERALLY MANDATED CHILD WELFARE
SERVICES SYSTEM
Jeanne Asherman-Jusino*

.

BENEFrrS OF RECOGNIZING THE RIGHT TO INCLUSION IN THE FEDERALLY
MANDATED CHILD WELFARE SERVICES SYSTEM

The District of Columbia has one of the highest juvenile detention rates and the
longest juvenile detention stays of any jurisdiction in the country.' Almost half of
the children in Oak Hill, the District's secure juvenile detention facility, have no
record of violent or serious offenses. 2 The District's large scale use of detention has
increased, rather than decreased, crime. By placing young children charged with
minor offenses, such as shoplifting, in daily contact with habitual violent juvenile
offenders, Oak Hill serves as a training school for criminal behavior.3
Most children detained at Oak Hill had a considerable unmet need for services
prior to their arrest. 4 One-fourth of the detainees are victims of early physical or
sexual abuse;5 one-third are estimated to have significant or severe physical,
emotional or intellectual problems.6 In addition, more than three-fourths have
extreme educational deficiencies.7 Prior to detention, one-third lived with

* The author wishes to acknowledge the invaluable assistance of Joseph Tulman. Professor of Law at
the District of Columbia School of Law, and Judy Meltzer from the Center for the Study of Social Policy.
1. Report of the Jerry M. Panel,Jerry M. v. District of Columbia, C.A. 1519-85. at 7 (D.C. Supitr. Ct.
Mar. 11, 1987) (on file with the District of Columbia Law Review) [hereinafter Report of the Jerry M.
Panel]; ROBERT F. KENNEDY MEMORIAL & NATIONAL COUNCIL ON CRIE & DELINQULNCY. AT THE
CROSSROADS: JUVENILE CORRECTIONS IN THE DISTRICT OF COLUMBIA - PROFILES OF CONLuTTED YOU.t IN
SECURE CARE 2 (1993) [hereinafter CROSSROADS]. In 1993. the only jurisdiction with a higher detention rate
was Arizona.
2. CROSSROADS, supra note 1, at 12.
3. Jerry M. v. District of Columbia, C.A. 1519-85 (D.C. Super. Ct. 1985). T%%enty-Scventh Report of
the Monitor in Jerry M. v. District of Columbia 3 (March 22, 1994) [hereinafter Jerry M. Monitors' 27th
Report]; see infra section II; see also Donna Wulkan, Symposium, The Unnecessary Detention of Children In
the District of Columbia, 3 D.C. L. REV. 410 (1995). At Oak Hill. children charged %ith status offenses such
as truancy are commingled with juvenile offenders convicted of rape and murder. Id. at 414-15.
4. CROSSROADS, supra note 1, at 25-26.
5.

CROSSROADS, supra note 1. at 24.

6.
7.

CROSSROADS, supra note 1, at 24.
CROSSROADS, supra note 1, at 24.
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caretakers with substance abuse problems.8 Many of the children's parents are
incarcerated or dead.9
Children who eventually become chronic juvenile offenders typically have had
numerous contacts with the police and the courts prior to the commission of any
serious offense. 10 In response to a perceived need for services, police frequently
refer children to the juvenile justice system on minor or unsubstantiated charges."1
Despite the reason for court referral, no procedure is in place to provide these
children and their families with any services unless the prosecutor petitions the
case. Approximately one-third of the cases referred to the District's juvenile
system are not petitioned and, of those petitioned, half are dismissed prior to
trial . 2 These initial contacts offer an overlooked opportunity to positively influence
3
future behavior.
When a petition is filed, judges do not order services during the months prior to
trial. If the child appears to have a serious housing, family, emotional or
educational problem, judges routinely order detention pending trial rather than
order services aimed at addressing the problem."" Similarly, if the child's parent
objects to the child's return home at the first court hearing, the child is locked up
with no efforts made to counsel the parent, to provide services to the family that
would enable them to care for the child in the home, or to locate a relative the
child could stay with in the months prior to trial.' 5 Instead, judges contend that
due to the lack of available resources in the community they have no alternative to
locking up these children on trivial allegations, such as driving without a permit.'8
CROSSROADS, supra note 1, at 24.
9. Marty Beyer, Mental Health Unit Report, Receiving Home for Children (Jan. 28, 1976) (contained
in Report of the Jerry M. Panel, supra note 1).
10. CROSSROADS, supra note 1, at vi.
11. Report of the Jerry M. Panel, supra note 1, at 16.
12. Out of the 4,360 delinquency cases referred to the court in 1992, only 2,867 were petitioned.
Another 1,460 cases were dismissed prior to adjudication. OFICE OF POLICY AND EVALUATION, INDICES - A
STATISTICAL INDEX TO DISTRICT OF COLUMBIA SERVICES 319 (1993). See also infra section 11.
8.

13. HOWARD N. SNYDER, OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, U.S, DEP'T OF
JUSTICE, COURT CAREERS OF JUVENILE OFFENDERS viii-ix (1988) [hereinafter COURT CAREERS].

14. Report of the Jerry M. Panel, supra note 1, at 11-16. The judge may order detention at Oak Hill
until space becomes available at a smaller facility, mistakenly called a "shelter house." See Infra section Ill.
15. Report of Jerry M. Panel, supra note 1, at 14-15. Twelve percent of the children have parents or
guardians who refuse to accept custody after the arrest. Some parents refuse to accept custody in the hope
that detention will prevent future delinquency. Studies on the "Scared Straight" deterrence theory have found
that at best this approach has no measurable effect and at worst this approach increases involvement in
delinquency. RICHARD J. LUNDMAN. PREVENTION AND CONTROL OF JUVENILE DELINQUENCY 149-70 (1993).
16. George W. Mitchell, Symposium, The Unnecessary Detention of Children in the District of
Columbia, 3 D.C. L. REV. 437, 438 (1995) (explaining why, as a judge, he detained a boy charged only with
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Early intervention is more effective at reducing crime than rehabilitation is after
criminal patterns have developed.17 Even after criminal patterns begin to develop,
community and home-based programs have greater success at decreasing
recidivism than secure detention. 1 8 Where secure detention is needed to protect the
community or prevent flight, small staff-secured or locked facilities can provide the
same protection without creating the crime-producing environment of large
institutions."" Other jurisdictions, notably Massachusetts, Pennsylvania, and Utah,
have demonstrated that replacing large, costly juvenile detention facilities with
community-based alternatives saves money without increasing crime.2 0
An intervention-oriented and community-based juvenile justice system is readily
achievable by expanding the Implementation Plan for Improving Child Welfare
Services in the District of Columbia ordered by the United States District Court
for the District of Columbia in LaShawn [hereinafter cited as the LaShawn
Plan]. 2' The LaShawn Plan was the result of a class action suit brought on behalf
of neglected and abused children.22 The LaShawn Plan requires the District of
Columbia Department of Human Services to comply with family-oriented
measures designed to keep children with their families to the maximum extent
possible. The plan emphasizes early intervention, decentralized service provision
through neighborhood family preservation centers, stringent guidelines for removal
of a child from his or her home, placement in the least restrictive setting, and

driving without a permit). See also Nancy Lewis, Judge Says District Failed 14-11ear-Old Girl Slain on
Street, WASH. POST, July 21, 1995, at DI, D5, "[Judge] Walton said the lack or cit) services put him
'between a rock and a hard place' in deciding what to do" with a girl charged %ith a minor offene Id.
17. See e.g., COURT CAREERS, supra note 13, at 3. See also Section 11, infra.
18. CENTER FOR THE STUDY OF YOUTH POLICY. HO'.IE-BASED SERVICES FOR SERIOLS AND VIONyr
JUVENILE OFFENDERS 22-23 (1994) (on file with the District of Columbia Law Revtew). DAV ID M
ALTSCHULER & TROY L. ARMSTRONG, OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION. US
DEP'T OF JUSTICE

INTENSIVE

AFTERCARE FOR HIGH-RISK JUVENILE.

16 (1994); see also

A COIUUNmTy

CARE MODEL -

& DELIsQUECY
PREVENTION, US. DEP'T OF JUSTICE. DELINQUENCY PREVENTION. FACT SrEET No 6 (1994). See infra
section II.
19. Report of the Jerry M. Panel, supra note 1. at 1.
PROGRAM SUMMARY

PAUL STEINER. OFFICE OF JUVENILE JUSTICE

20. NATIONAL GOVERNORS' ASSOCIATION.
KIDS IN
TROUBLE-CooRDINATING
SOCIAL A'D
CORRECTIONAL SERVICE SYSTEMS FOR YOUTH 10, 25 (1991); LUNDMAN, supra note 15, at 171-204.
21. CENTER FOR THE STUDY OF SOCIAL POLICY. IMPLE,iENTATION PLAN FOR IMPROVING ICHILD
WELFARE SERVICES IN THE DISTRICT OF COLUMBIA DEVELOPED FOR THE La Shawn v. Kelly
tMODIFIED FINAL
ORDER OF NOVEMBER 18. 1993. APPROVED BY THE COURT ON JANUARY 28. 1994 (Revised Aug 1. 1994)

[hereinafter LaShawn Plan]; see also LaShawn v. Kelly, 89-CV-1754 (D.D.C. Oct. l, 1994) (adopting Aug,
1, 1994 revised plan); infra section IV.
22. LaShawn A. v. Dixon, 762 F. Supp. 959 (D.D.C. 1991) af'd in part and remanded in part. 990
F.2d 1319 (D.C. Cir. 1993).
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ongoing efforts at family reunification once a child has been removed from the
home. The plan contains a detailed structure and concrete guidelines for provision
of services from the moment of intervention until the child has reached adulthood
or is no longer in need of intervention.23
Many provisions in the LaShawn Plan are already fully or partially
implemented. 4 To insure complete implementation of the plan, the district court
placed the child welfare services system into receivership and appointed Jerome G.
Miller as receiver.25 Jerome G. Miller is best known for his decision as
Commissioner of Youth in Massachusetts in the early 1970s to close
Massachusetts' juvenile reform schools and implement community-based treatment
of delinquents. 26 The community-based system in Massachusetts has proven cost
effective without increasing crime.2 7
Modifying the LaShawn Plan is the simplest and most economical means of
bringing the District of Columbia into compliance with the 1986 Jerry M. consent
decree. 28 The consent decree was a result of a class action brought on behalf of
detained children alleging that the detention facilities failed to provide minimal
necessary services. These services included both basic and special education
programs, as well as medical, psychiatric, and psychological services. In addition,
the plaintiffs alleged that the facilities were inadequately staffed, and the
personnel was poorly trained. Under the Jerry M. consent decree, the District of
Columbia agreed to improve detention conditions and implement the "continuum
of care model." 2 9 The Jerry M. model limits secure detention to dangerous youths,
uses the least restrictive placements that meet the youths' needs, and increases the
use of preventative and community-based programs.30 To date, the District of

23. See infra section IV.
24. See LaShawn Plan, supra note 21. Under each provision in the LaShawn Plan, the current level of
implementation and anticipated date of future implementations is specified.
25. Toni Locy, Receiver Takes Over City Agency, WASH. POST, Aug. 12, 1995, at BI. See also Vernon
Loeb, D.C. Foster Care's Hard Case - New Receiver Out to Shake Up Troubled System, WASH, POST, Aug,
25, 1995, at Cl.
26. Locy, supra note 25, at B4; Loeb, supra note 25, at C4. See also Jerome G. Miller, Symposium,
The Unnecessary Detention of Children in the District of Columbia, 3 D.C. L. REv. 418 (1995).
27. See supra note 20.
28. See Jerry M. v. District of Columbia, C.A. 1519-85 (D.C. Super. Ct. July 24, 1986) (consent
decree) (Urbina, J.) [hereinafter Jerry M. Consent Decree]; Jerry M. v. District of Columbia, C.A. 1519-85,
(D.C. Super. Ct. May 20, 1988) (Memorandum Order "B") (Urbina, J.) [hereinafter Jerry M. Memorandum
Order "'B'1.
29. Jerry M. Consent Decree, supra note 28.
30. Jerry M. Consent Decree, supra note 28.
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Columbia has been in continuous violation of the consent decree.3 1
The procedures and approach of the LaShawn Plan are consistent with the Jerry
M. consent decree. With modifications to address community safety concerns and
the addition of delinquency prevention measures, the LaShawn Plan provides the
necessary framework to achieve the "continuum of care model" consented to by
32
the District of Columbia.
Moreover, a juvenile's right to child welfare services is not eliminated by virtue
of his or her referral to the juvenile justice system. In fact, many children are
referred to the juvenile justice system solely because of their need for such
services. Failure to recognize the right of children in the juvenile justice system to
inclusion in the LaShawn Plan deprives these children of services to which they are
entitled under law. Although the impetus for the LaShawn Plan was a class action
on behalf of children in the District's neglect system, the plan is not limited to
those children. The LaShawn Plan encompasses the District's entire child welfare
services system. 33 "Child welfare services" include: public social services directed
toward protecting and promoting the welfare of all children; preventing and
remedying neglect, abuse and delinquency of children; assisting families in
resolving their problems; preventing family breakup; reunifying families; and
assuring adequate care of children who cannot be returned home.34 Due to the

31. See generally Wulkan, supra note 3, at 411-17. See also Jerry AL Monitor's 27th Report. supra
note 3, at 1. See also Nancy Lewis, D.C. Pays $20.000 a Day in Fines for Youth Facility, WASIL PosT. Dec.
16, 1994, at CI (reporting that the court fines the city nearly S20.000 a day-more than SI million in two
months-because the number of youths held at Oak Hill exceeds the court-ordered limit).
Even where some progress has been made establishing continuum of care programs, such as an increase in
day treatment, vocational and career diversion programs, these programs arc being underutilized.
CROSSROADS, supra note 1, at 1, 5.
32. See infra section IV.
33. See infra section IV.
34. 42 U.S.C. § 625(a)(1) (1988) provides in part:
[T]he term "child welfare services" means public social services which are directed toward the
accomplishment of the following purposes: (A) protecting and promoting the %elfare of all children.
including handicapped, homeless, dependent, or neglected children; (B) preventing or remedying, or
assisting in the solution of problems which may result in. the neglect, abuse, exploitation, or
delinquency of children; (C) preventing the unnecessary separation of children from their families by
identifying family problems, assisting families in resolving their problems, and preventing breakup of
the family where the prevention of child removal is desirable and possible; (D) restoring to their
families children who have been removed, by the provision of services to the child and the families;
(E) placing children in suitable adoptive homes, in cases where restoration to the biological family is
not possible or appropriate; and (F) assuring adequate care of children a%ay from their homes, in
cases where the child cannot be returned home or cannot be placed for adoption.
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impetus for developing the LaShawn Plan, the drafters overlooked both the
essential function of child welfare services to prevent delinquency and the needs of
children in the delinquency system and their families of child welfare services.
In addition to ignoring the social service needs of children in the delinquency
system, the cash-strapped District of Columbia is losing millions of dollars of
federal funding by failing to include in the child welfare service system children
referred to the juvenile justice system.3 5 The LaShawn Plan is designed to
maximize the District's right under current law to federal financial participation."
With appropriate planning, record-keeping, and implementation, jurisdictions are
entitled to receive federal reimbursement of between 50-75% of the cost of
37
providing child welfare services to poor children and their families.
The District of Columbia is entitled to more federal reimbursement for child
welfare services it provides children in its delinquency system than any other
jurisdiction. The District Columbia is entitled to this high level of entitlement to
federal reimbursement because it has the highest percent nationwide of children
living in poverty.3 8 Federal programs limit reimbursement for the cost of services
to either children and families eligible for Aid to Families with Dependent
Children (AFDC) or to AFDC recipients and the working poor.3 9 The District of
Columbia far surpasses any other jurisdiction in the United States in its
percentage of children eligible for AFDC. In 1992, 34.3% of the District's
children received AFDC, compared to only 9 other states with over 6% receiving
AFDC.4 0 Moreover, 70% of the children in the delinquency system are estimated
to be eligible for AFDC.41 Thus, compliance with the procedures and recordkeeping provisions of the LaShawn Plan would entitle the District of Columbia to
federal reimbursement for a significant portion of the services provided children
35.

See infra section IV. See generally

CENTER FOR THE STUDY OF SOCIAL POLICY, FINANCING

REFORM OF FAMILY AND CHILDREN'S SERVICES - AN APPROACH TO THE SYSTEMATIC
FINANCING OPTIONS OR 'THE COSMOLOGY OF FINANCING'

(1994);

CENTER

CONSIDERATION OF

FOR THE STUDY OF SOCIAL

POLICY, REFINANCING PHILADELPHIA'S CHILDREN AND FAMILY SERVICES ii (1990); CENTER FOR TIlE STUDY
OF SOCIAL POLICY, REFINANCING BROWARD COUNTY'S JUVENILE JUSTICE SYSTEM (1990); CENTER FOR TIlE
STUDY OF SOCIAL POLICY, CLAIMING AVAILABLE FEDERAL FUNDS UNDER TITLE IV-E OF TIlE SOCIAL

SECURITY ACT (1988).
36. See supra note 35.
37. See infra section IV.
38.

See HOUSE COMM. ON WAYS AND MEANS, OVERVIEW OF ENTITLEMENT PROGRAMS -

1993

GREEN

BOOK - BACKGROUND MATERIAL AND DATA ON PROGRAMS WITHIN THE JURISDICTION OF THE COMMITTEE

ON WAYS AND MEANS 693 (1993) [hereinafter GREEN BOOK].

39. See infra section IV.
40. GREEN BOOK, supra note 38, at 693.
41. Telephone Interview with Rose Bruzzo, Deputy Director of Court Social Services (Dec. 21, 1994).
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currently referred to the delinquency system.
When judges order detention of nondangerous children rather than order
appropriate services, the District of Columbia loses vital federal funding. Federal
financial participation is not available for the cost of "detention facilities."' 2 The
District of Columbia can ill afford to forgo its right to federal reimbursement
through the practice of unnecessarily detaining children in need of child welfare
services.
Unless practices are changed swiftly, the District of Columbia will be hindered
in developing an effective child welfare service system. Misuse of detention in
response to family problems results in faulty estimates of the necessary size and
scope of the child welfare services system. If the present entitlement programs are
replaced with block grants, as Congress is currently considering, the size of the
block grants may well be determined by current usage of the child welfare service
system.
An effective child welfare service system must not only address the needs of
children, but also the security needs of the community. This Article will first
discuss prevention of delinquency, followed by a description of current practices in
delinquency proceedings in the District of Columbia. Finally, this Article will
discuss the LaShawn Plan and the specific modifications needed to include children
in need of child welfare services who are currently referred to the juvenile justice
system.
I.

PREVENTION OF JUVENILE DELINQUENCY

The vast majority of juveniles, male and female, in the United States commit an
43
offense during their juvenile years for which they could have been arrested.
Approximately one-third of male juveniles have some incident in their official

42. 42 U.S.C. § 672(c) (1988).
43. COURT CAREERS, supra note 13, at 2 (citing 90F of male juveniles and 75% of female juveniles
involved in unlawful activity). See generally LAMAR T F&sPEY & MARK C STAFFORD. AmIERIcAN
DELINQUENCY 93-116 (1991).
The United States is disturbingly crime-ridden when compared to most societies around the %orld.
THOMAS J. SULLIVAN & KENRICK S. THOMPSON. INTRODUCTION TO SOCIAL PROB.asss 332 (1994). For
example, the United States has "eighteen times more rapes, ten times more homicides. sixtimes more
burglaries, and nine times more drug-related offenses" than Japan. Id. Simply locking up more of our citizens
is not the solution. The United States also has the highest rate of incarceration of any nation in the %orld. far
surpassing even South Africa, which is second. Id. at 327.
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records; of those, approximately half have only one police contact. 4
Although juveniles reportedly account for nearly half of the serious crime in the
United States,"5 a small minority of chronic offenders are responsible for the
majority of the serious offenses.' a Violent juvenile offenders, moreover, make up a
small percentage of juveniles arrested both nationally and in the District of
Columbia.47 Therefore, an effective delinquency prevention program must
concentrate on the causes of children becoming chronic, serious offenders.
The children who eventually become serious offenders tend first to be referred to
the court for alleged delinquency at an earlier age than the one-time offenders.48
Violent offenders typically have family problems, are survivors of abuse or neglect
at a young age, associate with negative peer groups, and have difficulties with
school.' 9 Lack of basic support services, such as social, educational, recreational,
health, mental health, and vocational services, contribute to the likelihood of
delinquency. 0 Without intervention, there is a high probability that a youth
referred to the court for the second time will become a chronic offender.0 1
The current response of detaining children with severe financial, family,
emotional or educational problems is a formula for the development of serious,
chronic offenders:
Detention is especially harmful for children ....

No matter what the law says

in this regard, incarceration is threatening to the fragile lives of young people.
. . . Secure detention is especially harmful when it involves scapegoating,
putting upon the child the family problems that should rightfully be reviewed

44. COURT CAREERS, supra note 13, at 2.
45. See Juvenile Justice and Delinquency Prevention Act, 42 U.S.C. § 5601(a)(1).
46. COURT CAREERS, supra note 13, at iii, 2.
47.

BARBARA ALLEN-HAGAN ET AL., OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION, U.S.

DEP'T OF JUSTICE, JUVENILES AND VIOLENCE: JUVENILE OFFENDING AND VICTIMIZATION, FACT SHEET

No. 19

at 1 (1994) (stating that six percent of juvenile arrests nationwide are for violent offenses). See also
CROSSROADS, supra note 1, at 11.
48. COURT CAREERS, supra note 13, at 2, 19. Half of the youths in secure detention facilities in the
District were first adjudicated for a delinquent offense at age 14 or younger. CROSSROADS, supra note 1, at 25.
On police discretion in deciding whom to arrest, see EMPEY & STAFFORD, supra note 43, at 310-19.
49. ALTSCHULER & ARMSTRONG, supra note 18; DAVID HUIZINGA ET AL., OFFICE OF JUVENILE JUSTICE
& DELINQUENCY PREVENTION, U.S. DEP'T OF JUSTICE, URBAN DELINQUENCY AND SUBSTANCE ABUSE INITIAL FINDINGS 14 (1994); STEINER, supra note 18.
50. THE MAYOR'S JUVENILE JUSTICE ADVISORY GROUP & D.C. OFFICE OF CRIMINAL JUSTICE PLANS
AND ANALYSIS, PATHWAYS TO THE FUTURE - CRITICAL ISSUES IN THE DISTRICT'S JUVENILE JUSTICE SYSTEM 3
(1988) [hereinafter PATHWAYS].
51. COURT CAREERS, supra note 13, at 2-4.
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in a dependency or neglect proceeding.52
Juvenile institutions serve as schools for criminal behavior."3 Out of necessity the
child becomes more aggressive and manipulative," developing the negative selfimage of being a "juvenile delinquent.""" In addition, children's attachment to
their family diminishes when they are separated, leaving them more susceptible to
the negative influence of their delinquent peers. 5 Decreased family attachment
fostered by detention correlates to both delinquency and drug use. 7 Staff at Oak
Hill report as follows:
[we] had to be watchful to prevent assaults or intimidation, especially
interactions involving larger or institution-wise residents and smaller, younger
residents with less serious charges. The problem was complicated because for
some residents serious charges confer status within the institution, and if a
resident "has a body" [has killed someone] he is looked up to.58
Most detainees desperately need intensive educational services. However, they
are not receiving even basic education, because the facility utilizes underqualifed
personnel as teachers and has a substandard educational program."" A study of
2,760 incarcerated juvenile offenders found that the average detainee, while 15
years, 6 months of age and in the ninth grade at the time of testing, was reading at
a fourth-grade level.60 Approximately 40% of juveniles detained across the
country likely have some type of learning disability.01 Of those in the District of
Columbia, 76.3% are two or more grades behind in school and 58.8% are

52.

GARY CRIPPEN, CENTER FOR THE STUDY OF YOUTH PoucY. VAUD COURT ORDER ExCEPTION YES

OR No? 3 (1990) (on file with the District of Columbia Law Review).

53.

NATIONAL COUNCIL

ON CRIME AND

OFFENDERS: NOTEWORTHY PROGRAMS

54.

NATIONAL

COUNCIL

ON

DEUNQUENCY.

ALTERNATIVES TO IMPRSONING

YOUNG

(1982).
CRIME

AND

DEUNQUENCY.

UNLOCKING

JUVENILE

CORRECTIONs

EVALUATING THE MASSACHUSETTS DEPARTMENT OF YOUTH SERVICES 1 (1991),

55. EMPEY & STAFFORD, supra note 43, at 390-91, 395-413.
56. See generally EMPEY & STAFFORD, supra note 43, at 279-95. The weaker the attachment to family
and the greater the identification with delinquent peers, the greater the delinquent behavior
57. EMPEY & STAFFORD, supra note 43, at 279-95; HUIZINGA ET AL., supra note 49. at 13.
58. Jerry M. Monitor's 27th Report, supra note 3. at 3.
59. See Jerry M. Monitor's 27th Report, supra note 3, at 11.25-26. 29.
60. JANE HODGES ET AL, OFFICE OF JUVENILE JUSTICE & DEUNQUENCY PREVETION. US DEP'T OF
JUSTICE, IMPROVING LITERACY SKILLS OF JUVENILE DETAINEES 1 (1994).
61. OFFICE OF JUVENILE JUSTICE & DEUNQUENCY PREVENTION. US DEP'T OF JLSTICE. JLVE,ILE
CORRECTIONAL EDUCATION: A TIME FOR CHANGE 2 (1994).
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marginally literate or illiterate. 62
Detainees are frequently youths with disabilities who have been denied their
right to a free and appropriate public education under the Individuals with
Disabilities Education Act (IDEA).63 Noncompliance with this Act is not limited
to the District of Columbia but is a nationwide occurrence.6 4 The General
Accounting Office found that almost half of the District's detainees' records
indicate a disability, but no subsequent action was taken.65 Nearly 65 % of the
detainees did not have an Individualized Education Plan (IEP), the basic planning
document for provision of services to meet a student's special education needs. Of
those with IEPs, IDEA guidelines were not complied with in 73% of the cases.00
7
Moreover, Oak Hill lacks the resources to fulfill the requirements of the IEPs.1
Educational services that provide children with positive experiences are
necessary to reduce crime. The correlation between failure at school and serious
crime is well documented. 8 At-risk youths may need alternative educational
programs to succeed in school. In one study, use of a "nontraditional, motivational
approach that provid[ed] students with immediate positive feedback and then
encourag[ed] them to strive for success" resulted in dramatic improvement in 75 %
of the detained juvenile participants reading skills.0 0 Early intervention is a more
promising approach than trying to "fix" juveniles after they enter the adult

62. CROSSROADS, supra note 1, at 23-24.
63. Learning Handicapped Delinquents: Hearings Before the Subcomm. on Fiscal Affairs and Health
of the House Comm. on the District of Columbia, 99th Cong., 1st Sess. 144 (1986) [hereinafter Learning
Handicapped Delinquents Hearings]. See also 20 U.S.C. § 1400 et seq. (1988); Mills v. Board of Education,
348 F. Supp. 866 (D.D.C. 1972). The high proportion of detained youths with disabilities may be due to
misinterpretation of the child's poorly developed expressive and receptive language skills as signs of
dangerousness or risk of flight by police officers, the courts, and correctional authorities. Peter Leone et al.,
Understanding the Overrepresentation of Youths with Disabilities in Juvenile Detention, 3 D.C. L. Rav. 389
(1995).
64. Learning Handicapped Delinquents Hearings, supra note 63, at 2-3, 7.
65. Learning Handicapped Delinquents Hearings, supra note 63, at 131, 134.
66. Learning Handicapped Delinquents Hearings, supra note 63, at 134.
67. Learning Handicapped Delinquents Hearings, supra note 63, at 136 (no special education available
at juvenile detention facilities in D.C.); Jerry M. Monitor's 27th Report, supra note 3, at 29 (reporting that
Oak Hill offers no speech therapy, a common important component of IEPs).
68. PATHWAYS, supra note 50, at 5. In the District of Columbia, more than 80% of adults in jail arc
school dropouts, and more than 80% of serious crime is committed by school dropouts. See also EmPEY &
STAFFORD, supra note 43, at 290.
69. HODGES ET AL., supra note 60, at 2, 5. After only one semester in a nontraditional phonics class, the
average detainee gained two to three grade levels. After only 38 to 71 hours in the class, detainees experienced
gains in reading comprehension of seven months to one year.
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criminal system or even high school."0 Effective programs focus on improving the
family situation, reversing the cycle of school failure, encouraging identification
with law-abiding peers, and providing the opportunity for conventional success."
In other words, an effective delinquency prevention program must be an ongoing
process of the community available to all its members, rather than a process
limited to suspected or adjudicated delinquents.71 Community-based groups which
are located in the youth's immediate neighborhood are important to successful
early intervention."3 Decreases in crime as a result of the work of concerned
neighborhood residents and groups have been well documented."' In the District of
Columbia, some neighborhood groups have not only decreased crime in their
community, but have inspired at-risk youths to stay in school and even to go on to
college.7 5 Other jurisdictions have decreased recidivism by linking children and
their families to community supports that continue services after home-based
76
programs have ended.
Furthermore, diversion of nondangerous offenders by trained community
volunteers is more successful without judicial participation. One study, the
Adolescent Diversion Project,7 7 included juveniles who admitted committing
offenses other than serious crimes against persons.78 With the exception of the
control group, each offender was assigned a student or volunteer who worked with
the offender six to eight hours per week for eighteen weeks. The lowest recidivism
rate, 24%, was obtained by juveniles who received services from community
volunteers trained in behavioral contracting and child advocacy, with a focus on
the individual.7 9 The highest recidivism rates, were for the control group referred
back to the court for standard processing (64 %) and for juveniles who entered into
their behavioral contracts and advocacy agreements with trained university

70.
71.
72.
73.

COURT CAREERS, supra note 13, at 1-3.
COURT CAREERS, supra note 13, at 1-3; EMPEY & STAFFORD. supra note 43. at 285, 501.
EMPEY & STAFFORD, supra note 43, at 501.
See studies cited in ALTsCHULER & ARMSTRONG, supra note 18, at 16; HLzj.1,A FT AL, supra

note 49, at 24-25; STEINER, supra note 18, at 2.
74.
75.

STEINER, supra note 18, at 2; Report of the Jerry M. Panel, supra note 1. at 46.
Report of the Jerry M. Panel, supra note 1, at 46-48.

76. CENTER FOR THE STUDY OF YOUTH POLICY. HOhsE-BASED SERVICES FOR SERIoUS AND VIOLzNT
JUVENILE OFFEDERS 22-23 (1994).
77. For a complete description of the study, see LUNDMAN, supra note 15. at 104-10.
78.

LUNDMAN, supra note 15, at 104. Offenders admitting to index crimes against persons (i.e., murder.

manslaughter, forcible rape, robbery by force, and aggravated assault) were ineligible for diversion.
79. Recidivism rates were measured by new court petitions during the two years following diversion.
LUNDMAN, supra note 15, at 104.
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students in court settings (67% ).s0 Interestingly, juveniles that entered into similar
agreements with trained university students outside of the court setting had the
significantly lower recidivism rate of 39% .1
Even violent, chronic offenders have lower recidivism rates after communitybased services than secure detention. 2 One thorough study of this approach,
subjected to rigorous evaluation funded by the federal government, is the
Multisystemic Treatment Approach (MST). 8 MST was implemented in South
Carolina and Missouri with violent, chronic offenders only. Skilled therapists
received four-family caseloads to provide a combination of individual, family, peer,
and school services. The average treatment length was 13 weeks at a cost of $2,800
for 3 months of treatment. Institutional placement in South Carolina for the same
duration would have cost $17,769. The recidivism rate 4 years later was 22% for
those who completed the MST program, compared to 72% for individual therapy,
and 87% for those who refused either service. After four years, dropouts had a
4% rate of drug-related arrests compared to 16% arrest rate for nonparticipant.
The position that incarceration deters youths from delinquency because they
fear punishment has little scientific support.84 Community-based interventions
repeatedly have been found to be equally effective at suppressing delinquency. 80
Jurisdictions that abandoned large, juvenile detention institutions for the
continuum of care model have not suffered increases in the crime rate.80 Under the
continuum of care model, small, secure detention facilities offer the security
needed against clearly dangerous youth offenders, while community-based
alternatives are available to all other offenders. 7
Juvenile institutions do not serve a rehabilitative purpose and are wholly
inadequate as a form of protective custody for children living in unsuitable

80. LUNDMAN, supra note 15, at 108.
81. LUNDMAN, supra note 15, at 108. Training also proved significant. Juveniles who received services
from untrained students had a recidivism rate of only 52%. Id.
82. See generally CENTER FOR THE STUDY OF YOUTH POLICY, HOME-BASED SERVICES FOR SERIOUS
AND VIOLENT JUVENILE OFFENDERS (1994).
83. Id.
84. LUNDMAN, supra note 15, at 204-38.
85. LUNDMAN, supra note 15, at 204-38.
86. See generally NATIONAL GOVERNORS' ASSOCIATION. KIDS IN TROUBLE: COORDINATINO SOCIAL
AND CORRECTIONAL SERVICE SYSTEMS FOR YOUTH (1991).
87. For a discussion on the standard of proof needed for a finding of dangerousness, see Julia ColtonBell & Robert Levant, Clear and Convincing Evidence: The Standard Required to Support Pretrial Detention
of Juveniles Pursuant to D.C. Code Section 16-2310, 3 D.C. L. REV. 213 (1995).
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situations. 88 Juveniles, most of whom already have negative perceptions of
authority before entering an institution, become more resistant to authority by
placement in that setting.8 9 The dangers of institutionalism have been long
recognized:
It is almost impossible to give [the child] that personal attention which is
essential to the normal development of a child, or to give opportunity for such
development. The child lacks initiative; he lacks courage; he lacks power to
act for himself. In the institution someone else is doing his thinking for him,
someone else is planning his life for him; and when he goes [back] into the
world, he goes at a disadvantage.90
Moreover, children may never overcome the devastating impact of their

experiences while incarcerated. One young criminal described prisons as "cake
walks" when compared to juvenile institutions.0 1 Juvenile institutional life is
characterized by personal isolation and fear. 2 Exploitation of the weak,
homosexual rape, and other assaults are common occurrences in juvenile
institutions. 93 The general level of care is often dismal. District of Columbia
Superior Court Judge George W. Mitchell recently described the city's juvenile
detention processing facility, the Receiving Home for Children, as "unacceptable
for a civilized country" and "unfit to house animals of a lower level" and ordered
the facility to be closed."

Despite children's recognized need for care and the harsh reality of detention,
children are detained far more readily than adults in the District of Columbia. 5
Even children charged with status offenses, offenses only committable by a child,

88. See generally EMPEY & STAFFORD, supra note 43, at 359-86; Marty Beyer. Juvenile Detention to
"Protect" Childrenfrom Neglect, 3 D.C. L. REV. 373 (1995).
89. EMPEY & STAFFORD, supra note 43, at 372.
90. EFPEY & STAFFORD, supra note 43, at 367-68 (citing HASTiNGs HART. PnRExVonVE TRE.T4Mt'r OF
NEGLECTED CHILDREN 62 (1910)).
91. EMPEY & STAFFORD, supra note 43 at 372.
92. EMPEY & STAFFORD, supra note 43 at 372.
93. ERPEY & STAFFORD, supra note 43, at 372; LUNDMAN, supra note 15, at 222.
94. Nancy Lewis, D.C. Judge Orders Shutdown of Children's Receiving Home - Facility Called
'Unacceptable for a Civilized Country, WAS. PosT, Aug. 18. 1995, B; Nancy Lewis, Judge Extends
Deadline on Receiving Home - D.C. Planfor Housing Juveniles Arrested After Court Hours Draws Praise at
Hearing, WASH. PoST, Aug. 25, 1995, C4.
95. Milton "Tony" Lee, John Copacino & Paul Holland, Juvenile Detention Law in the District of
Columbia: A Practitioner'sGuide, 3 D.C. L. REv. 281 (1995).
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are often detained pretrial. 8 The state justifies detention using the legal fiction
that institutional custody is analogous to caring and competent parental custody. 7

III.

PRETRIAL JUVENILE PROCEEDINGS IN THE DISTRICT OF COLUMBIA

Juvenile institutions were first advocated by reformers who believed delinquency
had three causes: "the peculiar weakness of [the children's] moral nature," "weak
and criminal parents," and "the manifold temptations of the streets."9 8 The
reformers focused on the inadequacies of the parent and child, as opposed to the
dismal conditions under which they lived, characterized as the "temptations of the
streets." 99 The reformers saw institutionalism as a preventative measure of
removing poor children in danger of becoming paupers and criminals from their
parents and placing them in institutions where they would be trained to be hardworking, law-abiding citizens. 00 They emphasized removing poor young children
from the streets on the assumption that if the children had not yet committed
crimes, they would commit these offenses in the future. 0 1
The court was purported to have a parenspatriae,or parental, role with the goal
of providing care and supervision to these poor children. Because the children were
being helped and not punished by institutionalism, they did not need formal due
process protections. 10 ' The origins of the juvenile justice system continue to have a
major impact on the procedures and treatment afforded children referred to the
system.

96. Under D.C. CODE ANN. § 16-2301(8) (1989 Repl.), the term for status offender is "a child in need
of supervision." Id. A child in need of supervision is defined as a child who:
(A) (i)subject to compulsory school attendance and habitually truant from school without
justification;
(ii) has committed an offense committable only by children; or
(iii) is habitually disobedient of the reasonable and lawful commands of his parent, guardian, or
other custodian and is ungovernable; and
(B) is in need of care or rehabilitation.
Id.
97. See Edward J. Loughran, Symposium, The Unnecessary Detention of Children In the District of
Columbia, 3 D.C. L. REv. 403, 406 (1995).
98.

THOMAS J. BERNARD, THE CYCLE OF JUVENILE JUSTICE 64 (1992).

99. Id.
100.
101.
102.

Id.
Id. at 48.
Id. at 58-82.
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In the landmark case of In re Gault,10 3 the Supreme Court recognized the
dangers of permitting the parens patriae role of the court to justify informal
proceedings lacking in the procedural safeguards of adult criminal proceedings,
stating
[u]ltimately, however, we confront the reality of . . . the Juvenile Court

process.... A boy is charged with misconduct. The boy is committed to an
institution where he may be restrained of liberty for years. It is of no
constitutional consequence - and of limited practical meaning - that the
institution to which he is committed is called an Industrial School. The fact of
the matter is that, however euphemistic the title, a "receiving home" or an
"industrial school" for juveniles is an institution of confinement in which the
child is incarcerated for a greater or lesser time. His world becomes "a
building with whitewashed walls, regimented routine and institutional
hours. . .

."

Instead of mother and father and sisters and brothers and

friends and classmates, his world is peopled by guards, custodians, state
employees and "delinquents" confined with him for anything from
waywardness to rape and homicide. 1
In Gault, the Court extended a variety of protections to juveniles charged with
delinquent behavior, including the right to counsel, confrontation and crossexamination, and the privilege against self-incrimination. Soon thereafter, in In re
Winship10 5 the Supreme Court extended the requirement that guilt be shown
beyond a reasonable doubt.
In compliance with Gault and Winship, most states revised their juvenile codes.
The District of Columbia revised its juvenile code under the D.C. Court Reform
and Criminal Procedure Act of 1970.101 The standards and procedures that apply
to a finding of guilt are virtually identical in juvenile and adult cases, with the
notable exception of the right to a jury trial."'7 In contrast, the standards and
procedures that apply to the conditions imposed pretrial and at disposition have

103.

387 U.S. 1 (1967).

104.

Id. at 27 (citations omitted).

105. 397 U.S. 528 (1971).
106. See generally Mary C. Lawton, Juvenile Proceedings-The New Look, 20 Am U L REV 342
(1970-71); Stanton G. Darling II, Youthful Offenders and Neglected Children Under the D.C. Crime Act. 20
AM. U. L. REV. 373 (1970-71).
107. See generally PUBLIC DEFENDER SERVICE FOR THE DISTRICT OF COLtMIBIA. CRIMINAL PRACTICE
INSTITUTE TRIAL MANUAL ch. 13 (1994) [hereinafter CRIMINAL PRACTICE MANUAL].
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little resemblance to those in adult criminal cases. Despite recognizing the harsh
reality of institutional life, the Supreme Court did not extend constitutional
protections to those proceedings. Asserting that these proceedings were not at issue
in Gault, the Supreme Court stated "we are not concerned here with the
procedures or constitutional rights applicable to the pre-judicial stages of the
juvenile process, nor do we direct our attention to the post-adjudicative or
dispositional process." 108
The gap in procedural protections has permitted the pretense that institutions
act as benevolent, substitute parents to continue, with the offense charged often
treated as irrelevant to the decision to detain a child pretrial. Accordingly, judges
order pretrial detention of children who do not have stable housing.109 Judges may
even order pretrial detention out of a generalized fear of being personally
responsible for a child being hurt while in the community. 10° For example, the
Presiding Judge of the Family Division of the Superior Court of the District of
Columbia, George W. Mitchell, questioned his decision to release a boy charged
only with driving without a permit, because the boy died a few days after release
while riding his bicycle."1 ' The judge described incarceration as follows: "[at] this
institution [the boy] had been safe, for the last 30 days he had been safe and
sound.""'
Regardless of the offense, the "dispositional order" can remain in force for an
indeterminate period not to exceed the youth's twenty-first birthday."12 As a result,

a judge can detain an eleven year-old found guilty of a minor offense, such as
shoplifting or driving without a permit, longer than either a fifteen year-old
convicted of murder or even an adult convicted of a serious offense."' Due to the
108. Gault, 387 U.S. at 13, 31 n.48.
109. Beyer, supra note 88, at 376-79.
110. See Lewis, supra note 6; see also Mitchell, supra note 16.
111. Mitchell, supra note 16, at 438.
112. Mitchell, supra note 16, at 438. Another consequence of the misconception of institutions as benign
is that juveniles are not entitled to credit for time served in pretrial detention.
113. D.C. CODE ANN. § 16-2322(a)(4) (Supp. 1995). The dispositional order is analogous to a sentence
in adult criminal proceedings. Before enactment of the 1993 amendment, the court's authority to impose
dispositional orders in juvenile cases was limited to an indeterminate period not exceeding 2 years, as In
neglect cases. In both juvenile and neglect cases, after expiration of the 2 year period, the disposition order
could be extended one year at a time up to age 21.
114. A child charged with a traffic offense committed before age 16 comes within the jurisdiction of the
Family Division on an allegation of delinquency. D.C. CODE ANN. § 16-2301(3)(C) (1989 Repl.). A child who
is at least
16 years-old and charged with murder, forcible rape, first-degree burglary, robbery while armed, or
assault with intent to commit any of these offenses may be charged as an adult. D.C. CODE ANN.
§ 2301(3)(A) (1989 Repl.). For other circumstances under which a case may be transferred to the criminal
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court's reliance on social factors in detention decisions, this possibility is not
11 5
merely theoretical.
The enactment of one statute, ProceedingsRegarding Delinquency, Neglect, or
Need of Supervision,16 rather than separate statutes of neglect and delinquency
cases was an attempt to address the overlap in the problems and needs of the
children for whom court intervention is sought. By combining these proceedings,
the framers intended judges to have flexibility in responding to children's
problems."1 The same options are available to the court at the initial hearing
regardless of the reason for court intervention, with the notable exception that only
children alleged to be delinquent or status offenders may be detained. "1 8
As with earlier reformers, however, the framers of the current statute focused on
the inadequacies of the parent and child, as opposed to the societal conditions
under which the child lives. Thus, a child does not fit into the statute's definition of
a "neglected child" if the absence of adequate subsistence or necessary
educational, medical, or emotional care is due to the lack of financial means.'
Similarly, neglect proceedings may not be commenced when the absence of
services or appropriate education is attributable, at least in part, to public
agencies, such as the District of Columbia Department of Education.
The court has the authority to order services for the child, but only if the
corporation counsel first files a petition blaming either the child or parent for the
need for court intervention.' 20 Regardless of the true reason for court intervention,
where a delinquency petition is filed the child still must defend himself against the
allegation. The underlying or original reason for court intervention often becomes
obscured during the criminal proceedings.
Despite the legislative intent to establish a single system with authority over
children, two separate systems have evolved: one for children alleged to be
delinquent or status offenders and another for children alleged to be neglected.
The decision whether a child will enter the juvenile or neglect system is made by

division, see generally D.C. CODE ANN. § 16-2307 (1989 Repl.).
115. Lengthy detention for a minor offense most commonly occurs when the court vics the child's
parent as unsuitable or the child has not complied with probations conditions. See. e.g., Bc)cr, supra note 88.
at 374-75.

116. D.C. Court Reform and Criminal Procedure Act of 1970. Pub. L. No. 358. 84 Stat. 529 (ccdified
at D.C. CODE ANN. §§ 16-2301 et seq. (1989 Repl.)).
117. Id.
118. D.C. CODE ANN. §§ 16-2310, 2312(d). 2313 (1989 Repl.).
119. Id.§ 16-2301(9)(B).
120. Id.§§ 16-2310, 2312(d), 2313.
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police, intake social workers, and prosecutors prior to any judicial involvement. In
practice, the court's approach and orders are strictly controlled by the system
selected.
The intervention process begins either with the filing of a complaint or with a
law enforcement officer taking the child into custody.'2 1 A law enforcement officer
is authorized to take a child into custody if he or she has reasonable grounds to
believe the child has committed a delinquent act, is in immediate danger from his
surroundings and removal is necessary, or the child has run away from his parents,
guardian, or other custodian." 2 A law enforcement officer's reason for taking the
child into custody may fall under more than one authorized category. If one of the
reasons for custody is an allegation of delinquency, even if it is a minor reason, this
reason becomes dominant in all subsequent proceedings and decisions impacting on
the child.
Children who appear to be neglected or otherwise live in dire circumstances and
commit minor offenses are usually locked up. 2 3 For example, a child caught
driving without a permit, who otherwise would have been simply released with a
warning, may be taken into custody if he has no stable home.1 24 Similarly, where
evidence of commission of any offense is weak, the child may be taken into custody
because of his living situation or apparent emotional problems. 23 Police refer some
children to the juvenile system because they are unwilling to return home, perhaps
due to an abusive family member.
Children taken into custody with a delinquency allegation are brought before
the Director of Social Services. 1 8 Intake interviews are conducted by the Court

121. Id. § 16-2309.
122. Id. § 16-2309(a)(2)-(3), (5).
123. Where the infraction is minor and the family situation overall appears favorable, the officer may
refer the family to the Juvenile Intervention Program (JIP). OFFICE OF POLICY AND EVALUATION, INDICES - A
STATISTICAL INDEX TO DISTRICT OF COLUMBIA SERVICES 298 (1993). JIP provides children 7-17 years-old
who are at risk of entering juvenile justice system and their families with intensive short-term intervention,
family therapy, educational support/advocacy, employment and recreational services. Six hundred youths and
their families participated in the program in fiscal 1993. Id. Referrals are received from the police, schools,
parents, and others. Of the 112 children referred to JIP by the police department in 1994, only 21 have been
rearrested. Only 19 children were referred to JIP by Court Social Services. Telephone Interview with Larry
Watkins, Clinical Administrator of the Children's Out-Reach Division, Commission on Mental Health (Dec.
21, 1994).
124. Report of Jerry M. Panel,supra note 1, at 16. In 1986, almost 25% of the 4,450 children having
police contact were released home without referral to the court and often without referral to any community
organizations. PATHWAYS, supra note 50, at 19.
125. See generally Leone et al., supra note 63, at 393-97.
126. D.C. CODE ANN. § 16-231 l(a)(2), (b)(1) (1989 Repl.). If the child is under age 13, he or she is
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Social Services Division, a branch of the Superior Court of the District of
Columbia. Even if family or social factors are the primary reason for the officer
taking the child into custody, a child arrested on a delinquency allegation is not
taken to the Child Protective Services Division of the Department of Human
Services (DHS), the intake office for neglected children. 2 7 Court Social Services
refers children arrested on delinquency allegations to DHS only if there are
multiple factors suggesting neglect or abuse, the child is 12 years old or younger,
or there is strong evidence of neglect or abuse.12 8 Referrals from Social Services to
DHS are rarely acted upon due to the large case loads of DHS workers and the
perception that the child will receive the benefits of court intervention based upon
the delinquency allegation. 2
Court Social Services has only eight probation workers currently assigned to the
nearly 1,000 children awaiting trial. 30 Their responsibility is limited to making
recommendations for placement at initial hearings based upon the limited
information they receive the morning of the initial hearing. Thus, the probation
officers do not arrange services for children awaiting trial or seek alternative
placements for children with inadequate homes.131
After the child has been brought before Court Social Services, the arresting
officer reports to the Office of Corporation Counsel. Although the statute does not
prevent the corporation counsel from filing a petition alleging both neglect and

transferred to the Department of Human Services.
127. Id. § 16-231 l(a)(4). (b)(2). Social Services, however, is responsible for intake of children alleged
to be abused. DHS still maintains responsibility for the foster homes and other out-of-home placements for
abused children.
128. See Superior Court of the District of Columbia, Social Services Division -Neglect/Abuse
Screening Form" (Form SS-1770/Feb. 1987). The intake probation officer is required to complete a screening
form that lists the following factors as suggesting need for a report to Child Protective Serices: age 12 years
or under held at Receiving Home due to parent's lack of responsibility; parents failed to report for intake
interview; parental problems: alcoholism, drug use, mental health, domestic violence; child not living with
natural parents; truancy; child's physical condition, family's social history in either neglect or delinquency;,
physical condition of home; frequency of referral to either system; child's mental health; unusual
circumstances of the offense. The screening form indicates that a conference with the intake worker's
supervisor is mandatory if four or more factors are found to exist and no report is made or if the respondent is
12 years-old or under and no report has been made.
129. Telephone interview with Rose Bruzzo, Deputy Director of Social Servrices Division of Court Social
Services (Dec. 21, 1994).
130. Id. On January 1, 1995, 1,297 children were awaiting delinquency trials. DisTRiCT Or COLUmNA
COURTS, 1994 ANNUAL REPORT 77 (1994).

131. Joseph Tulman, The Role of the Probation Officer in Intake: Stories from Before. During, and
After the Initial Hearing, 3 D.C. L. REv. 235, 272-80 (1995).
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delinquency, petitions never contain more than one basis for court intervention. 13 2
Due to the available evidence at the time of petitioning, the case is petitioned as a
delinquency matter, rather than a neglect matter. 13 Where a child is in custody,
an initial hearing must be held not later than the next day (excluding Sundays),
and a petition must be filed at or prior to the hearing. 34 Petitioning the case as a
delinquency allegation, rather than a neglect matter, also eases the task of proof.
Despite the higher standard of proof in delinquency cases, 86 a criminal
allegation may be easier to establish than an allegation of neglect. The proof
needed in a delinquency case is usually limited to one specific incident, often with
trained police officers as the witnesses. In contrast, proof of neglect may require
information about a series of events that occurred over a period of years. These
types of cases often require testimony from relatives, neighbors, family friends, or
teachers, in addition to medical and other experts. The arresting officer in a
criminal case rarely interviews potential neglect witnesses. In situations where the
parent or guardian will not allow the child back into their home, petitioning on the
basis of delinquency is simpler than trying to determine whether the parent's
actions fit within the legal definition of neglect.
If the corporation counsel believes insufficient evidence exists for a guilty finding
of delinquency, no petition is filed. Although the arrest may have been prompted
by the officer's perception of an acute need for intervention services, rarely is any
investigation of neglect undertaken. Approximately one-third of the cases are not
petitioned and the children are released without services. 13 In contrast, if a child
is taken into custody based on a neglect allegation and no neglect petition is filed,
the DHS may assist the family and make referrals for appropriate services .17
Where the corporation counsel believes sufficient evidence exists for a guilty

132. While the statute provides petitioning authority to a single corporation counsel for all cases in the
Family Division, in its daily operations the corporation counsel functions as two separate divisions, one for
delinquency and PINS matters and one for neglect matters. D.C. CODE ANN. § 16-2305 (1989 Repl.).
133. D.C. CODE ANN § 16-2305(d) (1989 Repl.). The petition must "set forth plainly and concisely the
facts which give the Division jurisdiction of the child." Id.
134. D.C. CODE ANN. § 16-2312(a) (1989 Repl.). For "good cause," the court may grant the
government a five-day continuance for the filing of the petition. Id. § 16-2312(g). If the child has been
released from custody, the petition must be filed within seven days after the complaint has been referred to
Social Services, id. § 16-2305(d), and the initial hearing must be held within five days after the petition is
filed. Id. § 16-2308.
135. The standard of proof in neglect and PINS cases is "preponderance of the evidence." D.C. CODE
ANN. § 16-2317(c) (1989 Repl.).
136. OFFICE OF POLICY AND EVALUATION. INDICES - A STATISTICAL INDEX TO DISTRICT OF COLUMIIBIA
SERvICES 319 (1993).
137. LaShawn Plan, supra note 21, at 4-23.
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finding, even a minor first offense will be petitioned when the child appears to have
serious educational, family, emotional, or personal problems. 1"8 If such problems
are not uncovered during the brief intake process, the corporation counsel will not
typically petition cases involving a first or second arrest for a non-violent offense.?
The practice of not providing services when a child is referred for a second offense
is questionable. "[T]he finding that a youth referred to court for a second time,
with a high degree of certainty, [will become] a chronic offender implies that the
courts should not wait until a youth has returned a fourth or fifth time before
140
taking strong action.'
If the delinquency case is petitioned, the child is appointed an attorney and not
a guardian ad litem. 4 1 The attorney's primary responsibility is to defend against
criminal or status offense allegations. The attorney has an ethical obligation to
represent the client's wishes at every stage of the proceedings.142 The American
Bar Association has instructed that "[a]lthough counsel may strongly feel that the
client's choice of posture is unwise, and perhaps be right in that opinion, the
lawyer's view may not be substituted for that of a client who is capable of
considered judgment.''4 Juvenile counsel is additionally instructed to "adopt the
position requiring the least intrusive intervention, if any, justified by the child's
circumstances."' 144 Thus, the attorney is ethically prohibited from substituting the
child's wishes with his or her belief that the best interest of the child would be
served by seeking medical and psychiatric services, family counseling or
educational services, or by seeking removal of a child from a home the attorney
views as abusive.
Under current practice, an admission of family, educational or emotional
problems greatly increases the probability of detention; a strong and legitimate
138.

CRIMINAL PRACTICE MANUAL,

supra note 107, at 13.5-13.6. n.9.

139. CRIMINAL PRACTICE MANUAL, supra note 107, at 13.5-13.6. n.9.
140. COURT CAREERS, supra note 13, at 66.
141. D.C. CODE ANN. § 16-2304(a). (b)(3) (1989 Repl.). In neglect cases, the child is appointed a
guardian ad litem, who is an attorney, to determine what is in the child's best interest. The guardian's duties
include "interviewing all significant persons who have information about the family (e.g.. parents, relatives,
neighbors, social workers, teachers, medical/psychological professionals, foster parents, etc)" and assisting in
out-of-court proceedings, such as special education assessments. SUPERIOR COURT OF TuE DisTicr OF
COLUMBIA, PRACTICE STANDARDS FOR ATTORNEYS IN NEGLECT CASES (on file with the District of Columbia
Law Review). Where a conflict arises between the guardian ad litem's views of the child's best interest and the
child's wishes, the court also appoints an attorney to represent the child. Id.
142.

See INSTITUTE OF JUDICIAL ADMINISTRATION. STANDARDS RELATING TO COUNSEL FOR PRIVATE

PARTIES - JUVENILE JUSTICE STANDARDS

143. Id. at 81.
144. Id. at 82.

17, 80-81 (1980).
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basis exists for nondisclosure. On the other hand, information that the child and
family do not have significant problems may be brought to the attention of the
court. In every case in which a child is alleged to be a juvenile delinquent or status
offender, the court is obligated to consider whether the child is in need of care and
rehabilitation.245 At any point in the proceedings, from the initial hearing to postdispositional reviews, the court is required to dismiss a petition against a child who
4
is not in need of care and rehabilitation.1 1
The initial hearing is held before a judge assigned to the Family Division of the
Superior Court.14 7 Although the court has great flexibility in its choice of pretrial
orders,' 48 in practice only four basic pretrial orders are issued in delinquency cases:
release of the child to a parent or other custodian, release with placement in the
home detention program, detention at a shelter house, or secure detention at Oak
14
Hill. 9
If the child was released by the police prior to the initial hearing, the court
routinely orders release of the child to his parent or other custodian pending trial.
Children with no or few prior contacts with the court and no obvious family
problems are also often released pending trial. This type of order typically lists
specific conditions which must be followed, such as regular school attendance, a
nightly curfew, drug-testing, and a stay-away order from the scene of the alleged
offense, the complainant and/or any co-respondents. 5 0 Where a child is released
upon conditions to his custodian, he usually will have no further contact with
probation officers or social workers, unless convicted of the offense.
The only time a child conditionally released to his custodian has contacts with
probation officers absent conviction is when the child enters into a consent
decree.' 5 1 Under D.C. Code Section 16-2314, if both Corporation Counsel and the
child's counsel consent, the Family Division may suspend proceedings prior to the
factfinding hearing and place the child under court supervision for six months. 52 If
145.
146.
147.
148.
149.
often with

D.C. CODE ANN. §§ 16-2301(6), 2317(d) (1989 Repl.).
Id. § 16-2317(d); D.C. SUPER. CT. Juv. R. 48.
D.C. CODE ANN. § 16-2308 (1989 Repl.).
Id. §§ 16-2301(14), 2312(d)(2) (1989 Repl.); D.C. SUPER. CT. Juv. R. 106.
The court may also order the screening team at the Receiving Home to determine the placement,
the direction to exclude placement in the home detention program.

150. CRIMINAL PRACTICE MANUAL, supra note 107, at 13.9, n.17.
151. In 1994, 240 cases were dismissed pursuant to a consent decree. DISTRICT OF COLUMBIA COURTS.
1994 ANNUAL REPORT 74 (1993). Additionally, a few children released to their parents are given the
opportunity to enter a diversion program. Successful completion of the six-month program results in dismissal
of the charges. CRIMINAL PRACTICE MANUAL, supra note 107, at 13.20-13.21.
152. The time of supervision may be extended for up to six additional months. D.C. CODE ANN. § 16-
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the child successfully fulfills the conditions of the consent decree, the court vill
dismiss the charges against him. 153 Under the statute, consent decrees are an
option in many cases; however, under the rules promulgated by the court, consent
decrees may only be entered if the child has not previously been adjudicated
delinquent.&4 Corporation Counsel has further limited the availability of consent
decrees by requiring the child to show favorable home adjustment. 5 5 Therefore,
consent decrees are normally only available to children released to their parents.
Under court rules, the consent decree may contain any term or condition that
could be imposed in an order of probation."5 6 As with probation, the consent
decree program is primarily a surveillance program rather than a program directed
at meeting the child and his family's needs. 157
The second most common pretrial order is for the child to be released to his
parent or custodian where the "home detention" program monitors compliance to
release conditions. The home detention program is a surveillance-only program in
which workers check on school attendance and curfew compliance without
addressing educational or other needs. Home detention is typically ordered for
children who have educational and family problems and possibly prior arrests, but
have no or only minor adjudications. Prior to ordering school attendance, the court
does not attempt to determine if the child's current school placement is meeting
his or her needs. 5 8 The court could conduct a minimal inquiry simply by

2314(b) (1989 Repl.). See generally CRIMINAL PRACTICE MANUAL, supra note 107, at 13.18-13.19.
153. D.C. CODE ANN. § 16-2314 (1989 Repl.).
154. D.C. SUPER. CT. Juv. R. 104(a).
155. CRIMINAL PRACTICE MANUAL, supra note 107, at 13.19.
156. CRIMINAL PRACTICE MANUAL, supra note 107, at 13.19.
157. Conditions of probation and consent decrees are typically to refrain from drug usage, abide by a
curfew, attend school regularly, and, less often, participate in counseling. Child welfare services, such as
educational assessments, psychiatric and medical evaluations, job assistance, family counseling, tutoring,
school advocacy, and in-home services are rarely provided. When provided, the services are purchased from
outside sources with limited court funds and without taking advantage of any federal reimbursement options
discussed in section IV, infra. See generally CRIMINAL PRACTICE MANUAL, supra note 107, at 13.28.
158. See generally Joseph Tulman, The Best Defense is a Good Offense: Incorporating Special
Education Law into Delinquency Representation in the Juvenile Law Clinic. 42 J URa & Co.m' L 223

(1992).
A common reason for nonattendance at school is fear. With the number of children injured or killed near
schools, nonattendance at school may be reasonable under some circumstances. The number of violent crimes
against youths 12 to 17 years old equaled one-third of all violent crimes committed against adults. BARnARA
ALLEN-HAGEN ET AL., OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION. US DEP'T OF JUSTICE.
JUVENILES AND VIOLENCE JUVENILE OFFENDING AND VICTIMIZATION. FACT SItEET No 19 at 2 (1994). Of
crimes committed against youths, 25% occurred at home and 23% occurred in or around schools. Id.
Other common reasons for nonattendance are the poor learning environment at the school, unidentified
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determining if the child has been held back one or more grades in school without
being referred for special education testing, as required by D.C. Board of
Education regulations. 159
In 21 % of the initial hearings, the court orders the children detained at shelter
houses, where they remain an average of 123 days. 160 Judges in juvenile cases
often order detention in shelter care facilities for the same reasons they order
shelter care in neglect cases. 1' 6 The children typically live with a caretaker who is
unable to meet the child's emotional, educational, and other needs.' 62 In 12% of
the delinquency cases where children were detained in shelter houses, the
children's families refused to take them home. 6 8 In other cases, no parent could be
located in time for the initial hearing. In both delinquency and neglect cases,
judges also may order shelter care because the children are unwilling to return
home.
Judges in delinquency cases, in contrast to neglect cases, normally do not
consider alternative placements to shelter care, such as placement with other
relatives and friends of the family, or services to the child or family that could
adequately safeguard the child without requiring removal from the home. Such
services include intensive home-based services and day treatment programs. The
rules promulgated by the court for juvenile proceedings omit any inquiry into
alternatives to shelter care required by the statute in both neglect and delinquency

learning disabilities, identified and unaddressed learning disabilities, dangerous or uncomfortable physical
facilities, and lack of effective instruction and materials.
159. D.C. Board of Education Rules 2201.8 & 2201.9 provide that:
The progress of each student shall be monitored on a regular basis to be established by the
Superintendent. If that monitoring indicates that a student in grades one through six may be
retained at the end of that semester, or that a student in grades seven through twelve may be
retained at the end of that school year, then responsible school officials shall take intervention
measures to better ensure the student's promotion potential.
If the student is retained, despite the intervention measures referenced in section 2201.8, or, if
no such intervention measures are taken, and the student has not already undergone assessment and
evaluation for special education services pursuant to the provisions of Chapter 30, then the student
shall be referred for assessment and evaluation pursuant to Chapter 30.
39 D.C. Reg. 3662 (1992).
160. Report of Jerry M. Panel,supra note 1, at 7. Prior to ordering a child's detention or shelter care,
the court must determine from the evidence presented by the corporation counsel that there is probable cause
to believe the allegations in the petition are true. D.C. CODE ANN. § 16-2312(e)-(f) (1989 Repl.).
161. The court order for detention in shelter care is normally based upon the recommendation of the
intake worker from Social Services. These workers, who are also the intake workers in abuse cases, use the
same terms in recommending out-of-home placement in abuse cases.
162. See Report of Jerry M. Panel,supra note 1, at 13-14.
163. See Report of Jerry M. Panel, supra note 1, at 13-14.
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proceedings.'"
Shelter care has only one definition under the statute regardless of whether the
proceeding at issue is a delinquency or neglect matter:n '° "temporary care of a
child in physically unrestrictedfacilities, designated by the Division, pending a
final disposition."168 The statute's purpose is:
(1) to protect the person of the child, or (2) because the child has no parent,
guardian, custodian, or other person or agency able to provide supervision and
care for him, and the child appears unable to care for himself and that (3) no
alternative resources or arrangements are available to the family that would
07
adequately safeguard the child without requiring removal.1
Included within the definition of shelter care are any out-of-home placements,
other than those with relatives or other third-party custodians, such as foster
homes, therapeutic foster homes, group homes, therapeutic group homes,
independent living facilities, or unrestricted residential facilities. By definition,
shelter care does not include placement in a detention facility.
As currently applied in juvenile proceedings, an order for shelter care is
considered an order for placement in a small, staff-secured detention facility called
a "shelter house" and has little in common with the term "shelter care" as defined
by the statute. Under the Superior Court Rules, a child found in need of shelter
care cannot be placed in detention absent an independent determination that such
detention is justified.16 8 In practice, however, when the court orders shelter care in

164. Compare D.C. SUPER. Cr. Juv. R 106(b) (requiring a judicial determination prior to placement in
shelter care that "shelter care is required to protect the person of the respondent, or because the respondent
has no suitable parent, guardian, custodian, or other person or agency able to provide supervision and care for
the respondent and the respondent appears unable to care for himself or herself) with DC SUPR. CT
NEGLECT R. 11(d) (requiring a judicial determination prior to placement in shelter care that "no alternative
resources or arrangements are available to the family that would adequately safeguard the child without
requiring removal; and no relative or other third-party custodian is available who can protect the child and
provide for his or her welfare").
165. D.C. CODE ANN. § 16-2301(14) (1989 Repl.).
166. Id. (emphasis added). At the time that the District of Columbia Court Reform and Criminal
Procedures Act of 1970 was enacted, shelter care was envisioned in the two model acts as part of a continuum
of care available for children alleged to be neglected or delinquent. Co.'tSSiOxERS O.,U.IFo. I STATE LAw.
UNIFORM JUVENILE COURT ACT 108. § 2(6) (1968); DEPARTMENT OF HEALTM. EDUCATION & WELFARE.
LEGISLATIVE GUIDE FOR DRAFTING FAMILY AND JUVENILE COURT ACTs. MODEL ACTs FOR FAMILY COURTS

AND STATE-LOCAL CHILDREN'S PRootoAs 14 (1969). See generally Lawton, supra note 106.
167. D.C. CODE ANN. § 16-2310(b) (1989 RepI.).
168. D.C. SUPER. CT. JUV. R. 106(b)(3).
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a delinquency case, detention is routinely found to be required "to protect the
person or property of others or of the child, or to secure the child's presence at the
next court hearing."'I6 This practice provides judicial sanction to detaining
children at Oak Hill until space is available at one of the smaller detention
facilities, euphemistically called shelter houses. True shelter care placements, such
as foster homes, are rarely, if ever, ordered pretrial in delinquency cases even
where the sole reason for the shelter care order is the absence of appropriate
housing.
After the order for shelter care is issued, the child is taken to Oak Hill. Children
are routinely detained for weeks at Oak Hill while awaiting placement at the
smaller facilities. The time spent at Oak Hill may irreparably damage the child
and start him on the road to a criminal career. Detention breeds disrespect and
disregard of the judicial system, especially with children locked-up for minor
offenses. These children are probably aware that they are being punished for their
poverty or family circumstances, rather than the offense charged.
In both delinquency and neglect cases, children often leave their shelter care
placements to return to their family without requesting that their attorney first
seek court approval. In neglect cases, social workers may then increase
reunification efforts or evaluate the proposed home for appropriateness. At a
minimum, the child's reasons for leaving the placement are considered, and
alternative placements are sought, if appropriate. In contrast, even if the parent's
absence at the initial hearing was the sole reason for a shelter care order in a
delinquency case, the court will issue a custody order for the child's arrest. If
found, the child will be detained at Oak Hill and, in future proceedings, will be
less likely to be either released or placed in a shelter house. In an effort to avoid
detection, a child may even stop attending school or run away from home.
Delinquency shelter house facilities are not designed to provide the needed
intensive services for the child or the family. For the most part, they are
inadequately staffed with underpaid personnel. 110 Although the average stay for a
child in a shelter house is four months,' 7 ' staff often see their mission simply as
custodial. The staff are not trained to refer the child and his or her family to the

169. Id. R. 106(a).
170. Report of the Jerry M. Panel, supra note 1,at 14. At the time of the report, in 1986, the average
annual full-time salary was $12,000.
171. Shelter houses are used solely for children detained prior to disposition. Children must leave the
shelter house after a not-involved finding, a dismissal, or disposition. In some cases, dismissal is delayed to
afford more time to locate an alternative placement. For disposition procedures and resources, see generally
CRIMINAL PRACTICE MANUAL, supra note 107, at 13.25-13.48.
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appropriate child welfare services and do not have sufficient knowledge of
community resources, educational support services, family services, or drug
treatment centers.
Thirty-seven percent of children awaiting trial are ordered securely detained at
Oak Hill, with an average stay of 98 days. 172 Judges order secure detention of
children with prior records of serious arrests and adjudications subsequently
charged with the commission of another serious offense. In practice, judges also
order secure detention where children have been repeatedly arrested or adjudicated
for nonviolent, less serious offenses, such as unauthorized use of a vehicle. 173 In
contrast to other jurisdictions, judges routinely order secure detention of children
who have left shelter houses without prior court approval. 174 Finally, many judges
also use secure detention as a form of punishment for children rearrested while on
17
probation or other surveillance-oriented programs. 5
Despite the high cost of detention at Oak Hill, estimated at S100 per day,
detainees and their families are unlikely to receive any meaningful services while
the child is detained pretrial. 176 Detaining nondangerous children at Oak Hill only
increases the number of children who eventually become chronic, serious offenders.
To decrease crime in the District of Columbia, the courts must order alternative
forms of care and supervision. As will be seen, those alternatives are readily
available under the LaShawn Plan.

IV. A COMPREHENSIVE CHILD WELFARE SERVICES PLAN
In 1991, as a result of the judgment in LaShawn A. v. Dixon,177 the DHS and
the American Civil Liberties Union jointly developed an order setting forth the

172. Report of the Jerry M. Panel, supra note 1, at 7. The results of monitoring of initial hearings
during February 1995 suggest the court has decreased the number of children being locked up. See generally
infra Appendix B, at 454-58. During February, the court ordered lock-up of nearly 27% of the children who
appeared for initial hearings. Id. at 455.
173. See generally CROSSROADS, supra note 1. at 16.
174. Report of the Jerry M. Panel. supra note 1. at 15.
175. Report of the Jerry M. Panel, supra note 1, at 14.
176. Report of the Jerry M. Panel, supra note 1, Classification and Diagnosis, app. at 10. (suggesting
the agency prove prior to secure detention that it has expended a per diem cost on an alternative comparable
to locked program and noting that Oak Hill costs S100 per day and probation no more than a fmv dollars).
See generally Jerry M. Monitor's 27th Report, supra note 3.
177. 762 F. Supp. 959 (D.D.C. 1991), afl'd in part and remanded in part. 990 F.2d 1319 (D.C. Cir.
1993).
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specific changes the District of Columbia would be required to undertake during a
two year period to improve its child welfare system. 178 The Center for the Study of
Social Policy was designated court monitor with responsibility to develop an
implementation plan. The original plan has been repeatedly modified and deadlines
extended. The current plan was approved by the court on October 1, 1994,179 and
contains detailed action and guidelines, some of which have already been
accomplished or implemented.
With appropriate coordination, the LaShawn Plan can fill an important gap in
the current juvenile justice system. The Plan is directed at the policies and
procedures controlling the DHS delivery of child welfare services. In the child
welfare system, unlike the juvenile justice system, a child or parent need not be
blamed for their current difficulties. Many of the abuses under the current juvenile
justice system are the result of placing blame on the child for family problems or
the absence of a suitable living situation. Due to the urgency of the situations of
the children before the court, the court has permitted delinquency proceedings to
be misused to obtain housing for children. By failing to access child welfare
services, court orders do not deal with the true problems.
Under a confusing array of statutes, children are entitled to many child welfare
services without an allegation of delinquency. Federal statutory rights are
established by the Social Security Act, Title IV-A, 8 0° Emergency Assistance to
Families with Children, Title IV-E, 181 Adoption Assistance and Child Welfare Act
of 1980, and, under Title XIX, Medicaid,' 8 2 the optional targeted case
management, 8 3a early periodic screening diagnosis and treatment program
(EPSDT),184 home and community care, 185 rehabilitative services, 80 and personal
care. 18 These statutes also provide strong financial incentives to implement the

178.
179.
180.
and IV-E,
181.

LaShawn Plan, supra note 21, at 1.
See supra note 21.
42 U.S.C. § 606(e) (1988); 45 C.F.R. § 233.120(a)(4) (1994). For a full description of Title IV-A
see GREEN BOOK, supra note 38, at 615-740.
42 U.S.C. § 670 (1988). See generally CENTER FOR THE STUDY OF SOCIAL POLICY, CLAIMING

AVAILABLE FEDERAL FUNDS UNDER TITLE IV-E OF THE SOCIAL SECURITY ACT (1988).

182.

For a complete description of Medicaid programs, see CONGRESSIONAL RESEARCH SERVICE,
(1993).
183. 42 U.S.C. § 1396n (1988).
184. Id. §§ 1396a(a)(43), 1396d(a)(4)(B), 1396d(r) (1988 & Supp. V 1993); 42 C.F.R. §§ 440.40(b),
441 subpart B (1994).
185. 42 U.S.C. §§ 1396a(h), 1396u (1988).
186. 42 C.F.R. § 440.130(d) (1994).
187. Id. § 440.170(0 (1994).
MEDICAID SOURCE BOOK: BACKGROUND DATA AND ANALYSIS
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continuum of care model agreed to by the District in the 1986 Jerry M. consent
decree." 8
The court already has mechanisms to insure that children receive the child
welfare services to which they are entitled without revising current law. When
petitions are filed in order to obtain services, judges can dismiss the delinquency
petition with prejudice and hold dismissal in abeyance pending proof that DHS
has provided the necessary social services. 8" Since the child no longer faces
delinquency proceedings, the court does not need to appoint an attorney. Instead,
the court can appoint a guardian ad litem or, in appropriate cases, an educational
advocate.'" ° The guardian ad litem can be directed to insure the child and parent
receive services to which they are entitled under federal or District public benefits
law or the Education of the Handicapped Act."9"
Even in cases where delinquency proceedings are appropriate, judges can
appoint separate counsel and hold distinct proceedings to assure that the child's
right to services is being upheld. The procedural mechanisms for asserting these
rights may be unknown to the child's delinquency attorney, whose expertise is in
criminal law. Further, by dividing the responsibility and the proceedings the court
clarifies the aspects of the proceedings aimed solely at assuring the child has been
afforded his statutory rights, and those in which the child is defending himself
against criminal charges.
The LaShawn Plan includes detailed workplans in Resource and Financial
Development, Protective Services Intake and Assessment, Services to Families and
Children, Out-of-Home Care, and Staffing and Training. Some modifications of
the workplans are needed to more effectively prevent delinquency and to protect
the community from dangerous juvenile offenders.
A. Resource Development
DHS is required to "move toward ensuring the availability of needed resources
in each Ward of the District to assure that the needs of children and families are
met within their own neighborhoods.'' 1 2 The goal is to develop decentralized
services in neighborhood-based organizations to prevent family crises and avoid the

188.
189.
190.
191.
192.

Jerry M. Consent Decree, supra note 28: Jerry A. Afemorandum Order "'B".supra note 28.
D.C. CODE ANN. §§ 16-2301(6), 2317(d) (1989 Repl.); DC SUPER CT Juv k 48.
See Report of the Jerry A. Panel, supra note 1. Classification and Diagnosis, app. at 12
20 U.S.C. § 1400 et seq. (1988 & Supp. V 1993).
LaShawn Plan, supra note 21, at 176.
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need for court proceedings. 93 DHS workers are required to connect families in
need of services to the appropriate neighborhood and community resources or, if
such services are not yet available in the community, to provide services
themselves.1 94 A Resource Development Office (RDO) has been established to
conduct needs assessment of the number and type of community-based services
needed to prevent institutional placements. The RDO is also responsible for
developing and recruiting resources for community-based detention prevention,
out-of-home care, and related supportive services. 195 The plan requires the RDO to
develop procedures for improved collaboration with other District agencies,
including the Commission on Mental Health, Division of Substance Abuse
Services, Division of Child Day Care and Development Programs, Commission on
Public Health, Department of Public and Assisted Housing, and District of
Columbia Public Schools. 99
The RDO must undertake additional analysis to insure the development of
adequate resources to prevent placements of children presently referred to the
juvenile justice system. For example, the system requires both an increase in the
capacity to deliver services to children and families and the addition of services
specifically directed at the needs of teenagers. Services specifically directed at
teenagers include mentoring programs, educational and job support services, selfesteem and conflict resolution workshops, recreational'
and after-school
programs, community-based youth-run businesses, and independent living
programs.
A "Family Service Fund" or voucher system is already in place to purchase
services required to prevent removal from the home of children alleged to be
neglected, as long as the services cannot be obtained in a reasonable amount of

193. LaShawn Plan, supra note 21, at 34.
194. LaShawn Plan, supra note 21, at 27. This requirement currently applies to "families that have
been the subject of a report of neglect/abuse that has not been substantiated." Id. The requirement should not
be limited to cases in which an unsubstantiated report of neglect has been made, but instead include any cases
referred to DHS due to the families need for services.
195. LaShawn Plan, supra note 21, at 34-36, 175-85.
196. RDO is required to create protocols with other agencies to assure access to their services. For
example, the Commission on Public Health is required to provide children with an EPSDT screening and
exam within three months of intervention. LaShawn Plan, supra note 21, at 32. See infra pp. 342-44 for a
description of EPSDT.
197. Recreational opportunities through the juvenile system are limited to children adjudicated
delinquent. This approach encourages the children to associate primarily with delinquent peers, a practice
found to increase the probability of recidivism. EMPEY & STAFFORD, supra note 43, at 284.
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time from other sources."'B Such funds should be equally available to children
alleged to be delinquent. The services that can be purchased include: "Intensive
home-based crisis intervention services; Homemaker services (including 24-hour
availability); Parent education/counseling; Mental health services (including day
treatment); Substance abuse programs; Housing assistance; Respite care; Day
care/child development; Emergency cash assistance; Access to other public

benefits; and Less intensive family counseling or services."5 00 As part of
decentralization, DHS is required to provide these vouchers to neighborhood-based
workers.

200

Pilot testing of neighborhood family preservation programs are scheduled to
begin in one or two neighborhoods of the District on September 30, 1995.201 These
neighborhood preservation centers could be developed to serve an additional
diversion function. Judicial delinquency proceedings do not provide the immediate,
limited response needed to curb typical adolescent acting-out behavior. 02 Parents
and community groups have more flexibility in developing and supervising
penalties appropriate to the offense. Of course, removal from the home and
20
corporal punishment would not be options as forms of disciplining a child. 3
Where the child admits guilt, the parent can receive community support in
imposing appropriate disciplinary measures, such as a curfew, prohibiting
television, withholding the child's allowance, completing a relevant writing
assignment, restitution, or community service.20a
If the child asserts innocence of the offense, community-level trials could be
supervised by Commissioners or other attorneys, with a jury composed of the

198.
199.
200.
201.

LaShawn
LaShawn
LaShawn
LaShawn

Plan,
Plan,
Plan,
Plan,

supra note
supra note
supra note
supra note

29.
28.
29.
30.
202. See ROBERT M. REGOLI & JOHN D. HEwiTT,DEUNQUENCY IN SoCEY - A CHILD-CEeNTEtRM
APPROACH 86-87 (1994). Studies by psychologists have found that the most important factors for punishment
to successfully deter future offense are its timing, nature and severity, consistency, and source. The shorter the
period between the offense and the punishment, the more effective the punishment. Punishment is most
effective when used in combination with positive reinforcement for acceptable behavior. Punishment dces not
need to be severe to be effective, and excessively severe punishment can result in increased aggressiveness. The
reason for punishment should be explained in simple terms and the prohibited conduct should bc consistently
punished. Finally, punishment is more effective when the child has a positive relationship to the punisher, then
when punishment is administered by a stranger or someone the child views negatively.
203. A child may need to be removed from the home for his or her protection from physical or sexual
abuse. See discussion infra section IV.C.
204. See generally GORDON BAZFIHORE & MARK S. UMBREIT. OFFICE OF JUVENILE JUSTICE &
DELINQUENCY PREVENTION.

US.

21, at
21, at
21, at
21, at

DEP'T OF JUSTICE. BALANCED AND REsToRATIVE JUSTICE

(1994).
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child's peers. 205 The child should also receive the assistance of a trained advocate.
Statements by the child made either concerning the offense, to the social worker or
community worker, or during any aspect of the community level proceedings
should not be permitted to be used in court on the issue of guilt.200 These hearings
would serve an important educational function for all the teen participants.
Teenagers have an intense perception of fairness; jury trial by their peers can help
207
assure that he or she has been fairly heard and adjudicated.
If the child agrees, these less formal hearings would replace court
proceedings. 20 As with proceedings conducted before Commissioners in the
Superior Court of the District of Columbia, the child should have the option of
demanding a hearing before a judge and the right to appeal any decision. These
rights would protect against possible vigilantism.
B. FinancialDevelopment
Funding to develop neighborhood-based service capacity is available through the
new Federal Family Preservation and Support Services (FPSS) program, under
Title IV-B of the Social Security Act.20 9 FPSS offers funding for a year of
planning and capacity building toward a five-year strategic plan for children and
families. The strategic plan is intended to provide the early intervention needed to
prevent family crises that result in the need for court intervention.
The greatest potential source for maximizing federal funding is through
entitlement programs. Entitlement programs are open-ended programs, with
funding provided to all eligible persons. To receive federal funds under the Social
Security Act entitlement programs, a state must submit a plan that complies with
the Act. 210 Once a state plan has been approved and implemented, eligible
recipients of entitlement programs, such as Medicaid and AFDC, have the right to
a fair hearing before the state agency when a claim for benefits is denied or not
21
acted upon with reasonable promptness. 1

205. Some delinquency proceedings in which a child is not at risk of detention arc already held before
Commissioners.
206. See generally Tulman, supra note 131.
207. Darling, supra note 105, at 398.
208. As with other administrative proceedings, a tape of all proceedings should be maintained.
209. 42 U.S.C. § 629a (1988 & Supp. V 1993). See LaShawn Plan, supra note 21, at 34.
210. 42 U.S.C. § 601 (1988).
211. Id. §§ 602(a)(10), 671(a)(12), 1396a(a)(3), (8) (1988). For a full description of state plans and
entitlement programs, see GREEN BOOK, supra note 38.
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The EPSDT program provides the greatest financing opportunities for
preventative services without the need for court intervention. 2 ' EPSDT is a
powerful health entitlement program under current law, providing Medicaid
coverage for the diagnosis and treatment of children through age 21 .21 Federal
financial participation under the program is 50%. More children qualify for
benefits under EPSDT Medicaid standards than for AFDC. The program covers
not only all children who are recipients of AFDC, but also children who do not
qualify for AFDC, either because their family's income is too high, they are
members of the working poor, or because they fail to meet the program's
categorical restrictions. 214 States may provide these services without regard to the
requirement that Medicaid services be equal in amount, duration, and scope for all
categorically needy beneficiaries. The Medicaid state agency is required to provide
a combination of oral and written methods to effectively inform all EPSDT eligible
children and their families about the EPSDT program. 218 Applicants who are
denied eligibility must be given notice and an opportunity for a fair hearing.
Some of the services covered by EPSDT are podiatry, optometry, and other
practices; clinic services; physical and occupational therapy; speech, hearing and
language therapy; diagnostic, preventative and rehabilitative services; personal
care; transportation services; and case management services.2"' Case management
services include assisting eligible individuals in gaining access to needed medical,
social, educational and other services. Importantly, EPSDT services furnished to a
child pursuant to his or her IEP, such as speech therapy, are eligible for federal
reimbursement."' In contrast to the 50% reimbursable funding for educational
services covered by the EPSDT program, direct federal funding for education is
minimal. 218 To improve access to EPSDT services, screening could be provided at
212. 42 U.S.C. § 1396a(a)(43) (1988); 42 C.F.R. §§ 441.50 & 440.30 (1994). See generally CENTER
FOR THE STUDY OF SOCIAL POLICY. FINANCING REFORM OF FAMILY AND
APPROACH

TO THE SYSTEMATIC

CONSIDERATION

OF FINANCING

OPTIoNs

CHILDREN'S SERVICES - AN
OR

'THE

COSMOLOG',

FINANCING' 18 (1994) [hereinafter COSMOLOGY OF FINANCINGI.
213. See generally CONGRESSIONAL RESEARCH SERVICE. N EDICAID SOLRcE BOOK

OF

BACKGROLND

DATA AND ANALYSIS (1993).

214. Children not living with relatives, and who are therefore ineligible for AFDC. may be c.;ered as
"'Ribicoff children." COSMOLOGY OF FINANCING. supra note 212. at 29.
215. 42 C.F.R. § 441.56(a)(1) (1994).
216.

See generally CONGRESSIONAL

RESEARCH

SERVICE.

NEDICAID SOLRcE

BOOK

BACKGflOLD

DATA AND ANALYSIS (1993).

217. 42 U.S.C. § 1396b(c) (1988). Speech therapy is one of the services frequently found necessary to
meet the child's individual educational needs. Detained ,ouths are not receiving the speech therapy called for
in their IEPs. Jerry M. Monitor's 27th Report. supra note 3.
218. In 1985, the District was entitled to only S257 for each eligible handicapp-d child up to a
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schools.
Other entitlement programs also offer opportunities for maximizing federal
funding for community-based services and nonsecure care. The Adoption
Assistance and Child Welfare Act of 1980 provides reimbursement for half of the
administrative cost of family preservation services to children receiving or eligible
to receive AFDC 2 0° Training to provide family preservation services is
reimbursable at a 75 % rate.2 2' The Emergency Assistance Act provides one-half
of the expenditures by the District to provide "emergency assistance to needy
families with children" for a limited period. The purpose is to avoid destitution of
the child or to provide living arrangements in a home for the child.222 The
reimbursable emergency services can include "[i]nformation, referral, counseling,
securing family shelter, child care, legal services, and any other services that meet
needs attributable to the emergency or unusual crisis situations. '223 This Act offers
the possibility of legal assistance to secure shelter for homeless children, without
the necessity of delinquency proceedings.
The optional targeted case management provision of the Medicaid Act permits
focusing on particular types of clients or particular geographical areas to provide
eligible persons with assistance with accessing needed medical, social, educational
and other services. 22 4 This provision can provide needed additional funding for
family preservation centers in the sections of the District with the highest crime
rates. Almost 40% of detained delinquents reside in only four zip codes.2 25
The LaShawn Plan includes development of a unitary computerized information
system to maintain reliable data on children in the District's child welfare
system. 226 The record keeping is essential to maximizing federal reimbursement,
which requires, for example, calculating the time spent on case management of
children receiving or eligible to receive AFDC or Medicaid. With sufficient

maximum of 12% of the school population. For fiscal 1985, only $3.8 million of the $34 million the District
expected to expend to educate handicapped juveniles came from federal programs. Learning Handicapped
Delinquents Hearings, supra note 63, at 143.
219. COSMOLOGY OF FINANCING supra note 212, at 21.
220. Title IV-E of the Social Security Act, 42 U.S.C. § 670 (1988). See generally CENTER FOR TIle
STUDY OF SOCIAL POLICY, CLAIMING

AVAILABLE

SECURITY ACT (1988).

221.
222.
223.
224.

42 U.S.C. § 674(a)(3)(A) (1988).
Id. § 606(e)(1) (1988).
45 C.F.R. § 233.120(a)(4) (1994).
42 U.S.C. § 1396n (1988).

225. CROSSROADS, supra note 1, at 9.

226. LaShawn Plan, supra note 21, at 130-40.
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recordkeeping procedures, two-year retroactive federal reimbursement is available
where the services have been provided in accordance with federal law. The
information system must be expanded to include the children presently referred to
the juvenile system in an effort to obtain social welfare services. It should also be
expanded to include data obtained by agencies other than DHS, such as the

District of Columbia Department of Education and Commission on Public Health.
Entitlement programs can be supplemented with a variety of federal grant

programs,22 7 including Title XX Social Security block grants'" and grant
programs under the Juvenile Justice and Delinquency Prevention Act.so Even if
present entitlement programs are changed to block grants, the state plan that
includes the child welfare service needs of children referred to the delinquency

system will provide a more accurate picture of the correct size of District of
Columbia's child welfare service system when the size of block grants is
determined. The state plan, due to be submitted by December 30, 1994, had not

2 10
yet been made public at the time this article went to press.
Under the LaShawn Plan, funds gained through maximizing federal
reimbursement must be committed "exclusively to the provision of services and
support, including staff serving the children in the class covered by this Order." 25 '
This requirement must be equally enforced for funds remitted on behalf of
children diverted from delinquency proceedings or provided services in conjunction

227.

US. DEP'T OF HEALTH & HUMAN SERVICES. SOCIAL SECURITY HANDBOOK 1993 432-39 (1993).

See also GREEN BOOK, supra note 38, at 730-31 (describing the Family Support Act of 1988, which provided
federal matching rate as high as 90% for services to families whose youngest child is within two years of being
ineligible for AFDC).
228. See generally GREEN BOOK, supra note 38, at 868. In fiscal 1993, the District of Columbia
received $6.8 million in block grants.
229. Juvenile Justice and Delinquency Prevention Act, Pub. L. No. 93-415, 94 Stat. 1109 (1974)
(codified at 42 U.S.C. § 5601 (1988)).
230. LaShawn v. Kelly, Order, 89-CV-1754 (D.D.C. Oct. 1, 1994). Under the October 1. 1994 consent
order, consultants hired by the D.C. Department of Human Services, David M. Griffith & Associates, were to
submit a written plan for compliance with the revenue maximization mandates of the LaShawn Remedial
Order and Implementation Plan to the defendants, the plaintiffs, and the Center for the Study of Social Policy
by December 30, 1994.
231. LaShawn Plan, supra note 21, at 190. A similar analysis of Philadelphia's Child and Family
Services estimated $20 million in savings within one to two years and S65 million annually thereafter, minus
the cost of some expanded services. This plan increases federal reimbursement for preventative programs and
community-based services for juvenile delinquents. CENTER FOR THE STUDY OF SOCIAL POLICY. REFINACING
PHILADELPHIA'S CHILDREN AND FAMILY SERVICES ii (1990). See also CEN.'TER FOR THE STUDY OF SOCIAL
POLICY, REFINANCING BROWARD COUNTY'S JUVENILE JUSTICE SYSTEM (1990); THE COSa-OLOGY OF
FINANCING supra note 212; CENTER FOR THE STUDY OF SOCIAL POLICY. C.I.ING AVAILABLE FEE..
FUNDS UNDER TITLE IV-E OF THE SOCIAL SECURITY AcT (1988).
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with those delinquency proceedings. 232 This requirement should also be imposed on
the savings from decreased reliance on detention at Oak Hill. 233 Crucial uses of
freed funds include alternative and improved public schools, financial assistance
for college and vocational training programs, and the creation of job opportunities
for teenagers."3 4
C.

Proceedings After Arrest

Under the LaShawn Plan, DHS must establish, staff, and maintain a 24-hour
system for receiving and responding to reports of abuse and neglect. 235 The plan
establishes stringent guidelines for responding to these reports. DHS and the
Metropolitan Police Department must cooperate in the screening and
investigations of these reports. Investigations must be initiated within 48 hours and
completed within 30 days after receipt of a complaint. Even if the situation does
not fit within the definition of abuse and neglect contained in District law, general
referrals must be made for services, if appropriate. DHS is required to use a
family-focused risk assessment process to determine whether abuse or neglect has
occurred; the services needed, if any, for the child to remain safely in the home;
and whether the child is in danger and must be removed from the home. This
process must include a private interview with the child. In completing the

232. The Financial Development requirements are as follows:
CFSD shall develop and implement policies and procedures for maximizing Federal funds available
through Title IV-B and IV-E of the Social Security, Medicaid, and Supplemental Security Income
(SSI).
All funds remitted to the District through claiming of the above mentioned Federal funds shall
be committed exclusively to the provision of services and support, including staff serving the children
in the class covered by this Order.
CFSD's budget shall not be decreased as a result of any additional funds remitted to the District
through increased claiming of Federal entitlement (Titles IV-B, IV-E, Medicaid, and SSI).
DHS shall establish a mechanism by which the plaintiffs can confirm that these budgetary funds
are not offset in any way.
LaShawn Plan, supra note 21, at 190.
233. See Wulkan, supra note 3 at 416. The cost of detention at Oak Hill is estimated at between
$40,000-$60,000 per child per year. In comparison, a nonresidential community program costs approximately
$12,000 per year and a therapeutic foster care program costs approximately $15,000 per year.
234. It is difficult to imagine any child getting an adequate education at some of the schools in the
District, such as Patricia Harris Elementary School. Patricia Harris is an enormous school in one of the poorer
sections of the city, attended by students from pre-kindergarten through elementary school. Many classes meet
simultaneously in massive rooms with nothing separating one class from the other and virtually no resources
for the individual classes, except desks and chairs.
235. LaShawn Plan, supra note 21, at 4-23.
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assessment, the worker must have access to medical, psychiatric, and psychological
specialists who can perform evaluations as necessary to supplement worker
expertise in the intake process.
The intake process also contains provision for voluntary emergency placement of
children by consent of their parents. 238 Before accepting a child into emergency
care, DHS first determines whether provision of services would avoid the need for
237
emergency care placement and then must provide services to avoid placement.
Emergency care must be limited to 21 days and used only when there is no other
way to care for the child due to the short-term incapacity or unavailability of the
parent. There must also be a clear expectation of prompt return to the home. An
extension of 21 days can be provided only with written approval of the Branch
Chief. At the end of 21 days, or 42 if an extension has been approved, the child
must be returned to the parent or Corporation Counsel must file a neglect petition
and seek custody. A parent can revoke consent at any time and the child must be
immediately returned home or Corporation Counsel must immediately seek
custody.
Expansion of the plan to include children arrested by the police for a status or
delinquency charge would fulfill the goal of providing preventative and
community-based services. 238 Cooperation between the police and social workers in
the immediate screening of children arrested by the police would decrease
unnecessary detention and increase diversion to family preservation centers.23 The
child should be detained only if he or she is clearly dangerous or has committed a
serious offense, or, under limited circumstances, poses a serious risk of flight. 240
Unless the child is from another jurisdiction, there is rarely a genuine risk of
flight. Most children that flee the police simply go back to their home or their local

236.

The federal government reimburses the District 50% of the expenditures for children removed

from home pursuant to a voluntary placement agreement entered into by the child's parent or guardian if the
child is receiving or eligible to receive AFDC. 42 U.S.C. §§ 672(a), 674(a) (1988). As previously noted, an
estimated 70% of the children are receiving or eligible to receive AFDC. See supra note 41 and
accompanying text.
237. LaShawn Plan, supra note 21, at 19.
238. Report of the Jerry M. Panel,supra note 1, at 16; Jerry Al. Memorandum Order "B.- supra note
28 (ordering temporary housing in nonsecure setting and transportation for children whose parents cannot be
located and who are eligible for release); PATHWAYS, supra note 50, at 3 (recommending police receive
additional training by DHS and resources to enable them to divert more youths).
239. For the use of probation officers, rather than social workers, during this intake, see Tulman. supra
note 131, at 242-50.
240. See Henry A. Escoto, Pre-Initial Hearing Detention: Are the Police. Department and Sci-al
Services Intake Following the Law?, 3 D.C. L. Rav. 193, 198 (1995).
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community. Since service provision is at the community level, locating the child is
easy and risk of flight will rarely be an issue.
The worker's responsibility, as in neglect cases, would be to conduct a familyfocused risk assessment to determine the services needed to address general
conditions of neglect. Those include unmet educational, psychiatric, or medical
needs, a dysfunctional family, or the absence of a custodian willing to assume the
child's care.141 If the worker finds that a child is in danger as a result of neglect or
abuse and should be removed from the home, the case must be referred to the
court on an allegation of neglect, not delinquency. Particular care must also be
taken to ensure that emergency care placements are not used as a misguided form
of parental punishment.
Unless the child is charged with an index crime against another
person-murder, manslaughter, forcible rape, robbery by force, or aggravated
assault-proceedings concerning guilt or innocence and the determination of the
appropriate penalty should be handled at the community level. If the child is
nonetheless referred to the court, the petition can be dismissed immediately or
after verification that the child has been referred to the appropriate family
preservation center.242 Court referral may also be helpful if the child has
repeatedly failed to comply with reasonable community-level penalties. Where
appropriate, the court can appoint a mediator to try to find a penalty agreeable to
the child and community.
The right to receipt of child welfare services cannot be contingent on admission
of guilt or a guilty finding by the child's peers. Significantly, where Corporation
Counsel determines that the child must be removed from the home due to a
dangerous living situations, the child must be brought under the court's
jurisdiction in a neglect, not a delinquency, proceeding.
D. Proceduresfor Children Referred to the Court
The LaShawn Plan services are designed to prevent unnecessary out-of-home
placements and promote better parenting skills and care of the child.24 a The
approach set forth in the plan can readily be modified by adding the consideration
of safety to the community. Under the workplan, removal of the child must be

241. See Report of the Jerry M. Panel, supra note 1, at 13 (recommending special needs assessments
for children 13 and younger whose delinquency is a result of acting-out behavior and neglect/abuse).
242. D.C. CODE ANN §§ 16-2301(6), 2317(d) (1989 Repl.).
243. LaShawn Plan, supra note 21, at 24-36.
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preceded by a determination that it would not be possible to maintain the child
safely at home with provision of services. If it is determined that the child can
remain safely at home with services, DHS is to required to provide appropriate
services.

Prior to considering an order for shelter care at a delinquency initial hearing,
the court should require intake workers2 4' to provide a "reasonable efforts plan.' ' 4
Under D.C. Code Section 16-2310(b)(3), a child should only be placed in shelter
care when "no alternative resources or arrangements are available to the family

that would adequately safeguard the child without requiring removal." The
"reasonable efforts plan" provides the concrete analysis necessary for the court to

make this determination. It also provides the information for a judicial
determination that the child's continuation in the home would be contrary to the

welfare of the child and that reasonable efforts have been made to prevent
removal. Such a determination is necessary for the District to receive federal
reimbursement for half the cost of non-secure, community-based placements for
24 6
children receiving or eligible to receive AFDC.
In the reasonable efforts plan, the worker must make specific determinations

about whether the family needs any of the services in the LaShawn Plan. 247 After
consultation with the family concerning each of the services, the worker must
indicate whether the family: requires the service and how it will be provided; does
not need the service; is unwilling to accept the service; or needs the service, but the
248
service is unavailable.

As part of the reasonable efforts plan, all families with children are entitled to
the services of an intensive family services unit in instances in which, without this
intensive service, placement of the child outside of the home would be needed. The
244. If intake workers from the Division of Court Social Services, instead of DHS workers. providc
services to children in juvenile proceedings, they will need training on compliance with the LaShawn Plan. See
generally Tulman supra note 131, at 272-80. Federal law authorizes federal reimbursement of 75% of the
cost of the training. 42 U.S.C. § 674(a)(3)(A) (1988).
245. See generally RATTERMAN ET AL, AMERICAN BAR ASSOCIATION. REASONABLE EFFORTS TO
PREVENT FOSTER PLACEMENT - A GUIDE TO IMPLEMENTATION (1987).
246. 42 U.S.C. § 672(a)(1) (1988). See generally CErER FOR TIE STUDY OF SOCIAL POLICY.
REFINANCING BROWARD COUNTY'S JUVENILE JUSTICE SYSTEM (1990); CENTER

FOR THtE SnTDY OF SOCIAL

(1988).
Additionally, federal reimbursement is not available for the cost of detention facilities. 42 US.C. § 672(c).
247. See supra note 21, at 28. With children age 16 and over, the uorker should additionally consider
whether a transitional program toward independent living is appropriate.
248. The plan also requires assessing the appropriateness of the living situations of children living %ith
unrelated adults and provision of needed services to these children. LaShawn Plan. supra note 21, at 25. This
is an issue that arises with regularity in delinquency cases.
POLICY, CLAIMING AVAILABLE FEDERAL FUNDS UNDER TITLE IV-E oF TIlE SOCIAL SECURm" ACT
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only instances in which intensive services are not used prior to placement of a child
outside of the home are when the family refuses to accept the services or the safety
of the child (or community) cannot be guaranteed. While a family's refusal to
accept services offered may be a basis for placement in shelter care, it cannot be a
basis for detaining a child, unless the services are clearly needed for the safety of
the community.249 Detention is not appropriate where services are needed for the
protection of the child.
Under the LaShawn Plan, if the court determines the child cannot be
adequately protected in the home, the court must order that the child be placed in
the least restrictive, most family-like setting, in close proximity to their homes, and
in settings that meet his or her individual needs. 250 If the court determines the
community would be in danger if the child were released, detention should be in
small, secure facilities rather than a large juvenile institution. These facilities
should also be the closest, least restrictive, most family-like setting, consistent with
protecting the community while meeting the child's needs. The District has agreed
to this approach in the Jerry M. consent decree.
The process must be initiated as soon as it appears that a child is in need of
placement. If the child's parents cannot be located within 10 days, the worker
must initiate a search for the parent and other relatives. Whenever possible,
children are to be placed with relatives. If a relative willing to care for the child is
located, support services and referrals must be provided to the relative to assure
quality care and permanency of the placement. The District's Emergency
Assistance program is to be expanded and modified to provide funds to relatives,
and, when needed, to prepare their homes for placement.
An array of out-of-home placements must be available to meet the child's needs,
including: "Foster family homes; Therapeutic foster homes; Settings for sibling
groups; Group homes; Residential care and treatment facilities; Shelter care
homes; Respite care; Independent living resources; and Settings appropriate for
defined subgroups such as non-English-speaking children, physically handicapped,
visually impaired, and/or deaf children."' 25 In selecting a placement, the child's
behavioral, psychological, and educational needs must be considered, with a
thorough professional evaluation of needs no later than 30 days after placement.

249. This type of situation could arise where a child is accused of aggravated assault on a relative in
response to physical or sexual abuse, and the family refuses to protect the child from further contact with the
relative or to allow the child to receive counseling.
250. LaShawn Plan, supra note 21, at 37.
251. LaShawn Plan, supra note 21, at 50.
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No child should be placed in an emergency foster home or emergency shelter
facility for more than 30 days.2 52 No child is to be placed in a group homes (or in
a secure facility) with more than seven other children without written approval
based upon documentation that the child's needs can be met at that facility. A
child may be provided services in anticipation of a goal of independent living when
he or she is 16 years old or older. Support services are to be provided to the
placements, including training, troubleshooting to resolve individual problems, and
other services as needed.
Preparation for reunification begins promptly. Within seven days, the worker is
to meet with the child's parents in their home, if possible. "The purposes of the
meeting are to discuss the child's removal; to identify the changes by the parent(s)
and services needed by them to allow the child to return home; to arrange
visitation schedule between the child and the parent(s) and assure resources exist
to allow the visitation to take place; and to arrange for a schedule of contacts
between the parent(s) and the worker."25 3 Within 30 days, a written case plan
must be developed with the family to address the family's needs, the specific needs
of the child, the services to be provided, and visitation. The case plan must address
the appropriateness of the child's placement, with specific reference to meeting his
needs. The worker is required to visit with the parents in their home twice a month
and must update the case plan every 90 days. Intensive reunification services must
be provided upon the child's return to support the child and family and avoid the
need for subsequent out-of-home placement.
Instituting the plan's requirements and procedures for out-of-home care in
delinquency cases would reduce the drain on limited court resources every time a
juvenile is referred to court. 25 Even in instances in which protection of the
community requires a secure placement, these procedures provide the framework
for prompt delivery of the services needed to prepare the child and the family for
his or her return home. Ensuring compliance with the plans reunification efforts
requires an increase in status hearings or the advent of rights hearings."' At such
hearings, reconsideration of the out-of-home placement could be routinely afforded
after a parent or other relative has been located and after the case plan has been
252. The distinction between long-term and emergency foster homes and shelter facilities tsnot sp-ified
in the LaShawn Plan.
253. La Shawn Plan, supra note 21, at 40. Cf.Jerry M. Consent Decree. supra note 28. at 22 (sccial
services is to meet weekly with the youth, contact family members and arrange visitation and make refcrrals
to services needed by family).
254. COURT CAREERS, supra note 13, at iii.
255. Ex parte reports on the worker's progress are also helpful in monitoring services.
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prepared. These hearings would also provide an enforcement mechanism for the
Jerry M. Consent Decree requirement of on-going reviews at least every 30 days to
ensure a child is placed in the least restrictive environment. 2 6
E. Staffing, Training, and Licensing
The LaShawn Plan contains specific caseload standards equally desirable for
children currently in the juvenile justice system. Under the plan, the social workers
must have masters degrees in Social Work.2 17 With the large-scale diversion of
children to family preservation centers and use of the current Court Social Service
workers, the increase in the total number of workers needed would be small.
The training requirements under the workplan are also equally desirable for
those working with children alleged to be delinquent and their families. Each new
social worker is required to receive a minimum of 80 hours of instructional
training and 80 hours of field training prior to the receipt of cases and 40 hours of
ongoing annual training.25 8 The areas of training include placement prevention
services, the impact of separation and attachment on children, development of
service agreements with parents, criteria for the selection of placements,
understanding and identifying the needs of children with disabilities, substance
abuse detection and treatment, and the recordkeeping required for federal
financial participation. Currently prospective foster parents are provided with 20
hours of training prior to the placement of a child in their homes. Their training
includes discipline and child management; meeting the special medical,
educational, and psychological needs of children with disabilities; and advocating
with the school and other agencies on behalf of children. Training programs will
also need to be developed for staff in group homes, therapeutic group homes, staffsecured detention facilities and secure facilities.
A joint University-DHS Child Welfare Training Center has been created with
social work schools in the metropolitan area to meet the ongoing training needs of
the child welfare system.'D" The District should also consider an additional
training center for educational advocacy and applicable federal law through the
District of Columbia School of Law. The Law School could also participate in the
256. Jerry M. Consent Decree, supra note 28, at 4.
257. The caseload ratios are as follows: intake and investigation - 1:12; family services - 1:17; intensive
family services - 1:2/4; out-of-home placement (special needs children) - 1:12; out-of-home placements (nonspecial needs) - 1:20. LaShawn Plan, supra note 21, at 110.
258. LaShawn Plan, supra note 21, at I11.
259. LaShawn Plan, supra note 21, at 128-29.
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judicial training program required by the United States District Court for the
District of Columbia.2 6 The Law School has already begun a training program in
the complex area of District special education law.201 Training programs to provide
family preservation services are eligible to receive 75 % federal funding. 2a0 Other
jurisdictions, such as New York, have taken advantage of this provision through
contracts with state colleges in which federal matching funds are claimed against
the school's overhead charges.263
The standards for licensing, monitoring, and contract review of all facilities and
foster homes in which children are placed have equal application to children in
out-of-home care pursuant to an order in a delinquency proceeding. The standards
encompass personnel practices, staffing, workload standards, physical facilities, and
equipment. The daily living standards include guidelines on health care, education
and vocational training, recreational services, supervision and disciplining of
children, and life skills development. Standards are further required for supportive
and community services, coordination of services, and social work practices.

CONCLUSION
The present juvenile justice system creates criminals instead of reducing or
preventing crime. Children living in poverty or under other dire circumstances are
labeled delinquent for minor offenses. They are forced to live under painful and
demeaning conditions, where they must learn to become tough and violent in order
to survive. After being locked up, the children return home without any
improvement in their circumstances. Instead, their original problems are now
augmented by estrangement from their families and noncriminal friends and by
additional educational deficiencies.
The LaShawn Plan provides an opportunity to rationalize the juvenile justice
system. By acknowledging the distinction between the need for child welfare
services and disciplinary issues, the child's needs can be met and more appropriate
disciplinary measures instituted. The plan shifts the primary responsibility for

260. The District Court has required that "(i)n cooperation with Court Social Services. CCAN, and the
Family Division of the Superior Court, the Department [of Human Services] shall establish and maintain a
judicial training program." LaShawn Plan, supra note 21. at 112.
261. See generally Tulman, supra note 158.
262. 42 U.S.C. § 674(a)(3)(A) (1988).

263.
IV-E

CENTER FOR THE STUDY OF SOCIAL POLICY. CLAIMING AVAILABLE FEDERAL FU.IaS Un-EtR TITLE

OF THE SOCIAL SECURITY ACT

11-12 (1988).
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ensuring a child's safety in the home and appropriate conduct from the courts to
the child's family and local community. The family and community are provided
with resources to alleviate problems before they reach a crisis point. This familyand community-oriented approach is essential to a successful delinquency system.
Judges cannot provide the ongoing care and supervision required for a child's wellbeing. Encouragement toward law-abiding behavior must begin at the family and
community level.
Without federal financial participation, provision of services to the child and
family in the community has been found to be far more cost effective than the
current reliance on secure detention."" The LaShawn Plan provides the concrete
framework to implement the continuum of care model already consented to by the
District of Columbia. The applicable District law supports the family preservation
approach of the plan. More resources in the community will become available once
judges start ordering compliance with the standards and procedures in the plan.
Improving the juvenile justice system is only a first step in reducing crime
among youths. Children must also believe they have legitimate opportunities for
success. The District has the highest rate of children living under the poverty level
in the United States. 26 5 Moreover, the gap between those living above and below
the poverty level has grown worse during the past 30 years. 26" The District of
Columbia must provide children with educational and job opportunities to move
them out of poverty into productive lives.

264.

See generally NATIONAL

GOVERNORS' ASSOCIATION, KIDS IN TROUBLE - COORDINATING SOCIAL

AND CORRECTIONAL SERVICE SYSTEMS FOR YOUTH

(1991).

265. See supra note 38.
266. This growing gulf has led to the increased exclusion of federal assistance to the poorest of the poor.
To illustrate this point, the level at which federal government considered a family to be poor in 1960 was 54%
of the median family's income; in 1990, the level had dropped to 35% of the median family's income.
SULLIVAN & THOMPSON, supra note 43, at 165. Almost half of all black children and more than one-third of
all Hispanic children live in poverty. Id. at 168.

